












































A 


SYSTEM 

OF THE'LAW of i > 

• N / 

MARINE INSURANCES. 

, • 

WITH THREH CHAPTERS, 

ON BOTTOMRY, 

ON INSURANCES ON LIVES, 

ON INSURANCES AGAINST FIRE. 


BV JAMES^ AJbtAN- PARK,* Esq. 

ONE OF HIS MAJESTY'S COUNSEL. 

(NOW ONE OF THE JUDGES 
OF HIS majesty’s COURT OF COMMON FLEAS.) 

Ttcx (de qua agimut) est fon$ €Bquit€ttu> ciokro. 

THE SEVENTH EDITION, 

WITH CONSIDERABLE ADDITIONS* 

IN TWO VOLUMES! 

VOL. I. 


LONDON: 

PRINTED BY A. STRAHAN, 

LAW-PBINTER TU THE XlNo’s MOST EXCELLENT MAJESTY, 

rOR J. BUTTERWORTH AND SON, FLEET-STREET, ANB 
J. COOKE, ORMOND^QUAY, DUBLIN. 

1«17. 













TO THE RIGHT HONOURABLE 


EDWARD LORD ELLENBOROUGH, 


Loko CiciEK Justice, &c. &c. &c. 


My Lord, 

J HAVE taken the liberty to dedicate 
this Edition of the Law of Marine 
liisni'amres to I'oiu’ Lordships for fa 
vvlioin could a Work of this nature be 
with more propriety addressed : — a 
Wf)rk intended to elucidate a subject, 
with which you were so peculiarly con¬ 
versant while at the bar, and which has 
received such clear and powerful illus¬ 
tration from the decisions of Your 
I^ordship, sincti you have presided in 
the highest Court of J udicatui*e in the 
kingdom ? 


The 



ir 


‘ <K]|ICATI0N. 

' * 

The peiittksion wifich Your Lordship 
has oranteoof addressing you upon the 
present occasion has afforded me this 
public opportunity of expressing with 
hoAv much respect and gratitude I am, 

My Lord, 

Your Lordship's very faithful 
And obliged humble Servant, 


J. A. PARK. 


Likcoln’s-Inn Fields'. 
March, 1817- 



ADVERTISEMENT 

TO THIS 

SEVENTH EDITION. 


^T^HE. following Work being out of print;^ 
eight years having elapsed since the pub¬ 
lication of the sixth,. I have been much soliciteH 
to send forth a new ^Edition. The various du¬ 
ties of 1113' present statioa would have made me 
shrink from so laborious a task i. but respect foT 
a profession, to which I have so many reasons 
to be attached, and which I so highly esteem, 
has induced me to overcome every difficulty. 
The labour of such an undertaking has been 
greatly enhanced by the unprecedented circum¬ 
stances which occurred in Europe during the 
two last wars, and which called for a variety of 
decisions in our Courts, unknown before in the 
Law of Insurances. Those decisions I have 
endeavoured faithfully to incorporate in the 
following Work, as well as I could, under the 
several titles to which they respectively and 
peculiarly belong. But the judgments of late 
years have become of so much importance, and 
the learned judges have discussed the various 
topics that have occurred before them, with so 
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much accuracy, and with so earnest a desire lo 
bring them within the principles already esta¬ 
blished, that I have seldom found myself at 
liberty to abridge, lest ^ should destroy the 
luminous mode in which the argument has by 
them been placed. The consequence has been, 
that I found it’quite impossible to continue 
the former paging, without destroying at once 
almost all possibility of reference. I have there- 
tbre paged this JSdition in the usual manner: 
and iris of the less consequence, because the 
new matter could not be found in any former 
iCdilion: and as this is probably the last time 
that I shall have to solicit, in my own person, 
professional or public attention to a Work, 
which has hitherto met with so great a portion 
of their esteem, I have been desirous to render 
this Erdition as perfect as possible. 


J. A. PARK 


Lii.coln’s*Inn Field:-, 
Marchj 1817. 



PREFACE 


TO 

THE FIRST EDITION. 

• • 

X^HEN a man presurtles to solicit publick notice 
for any work of a literary nature, the world 
have a right to know the motives, that induced him 
to write, and upon what foundation he builds his 
claim to their attention. Notwithstanding the number 
of cases, which have of late years been determined 
in the English courts of justice upon the law of in¬ 
surance, and the uniformity of principle, which per¬ 
vades them all; yet the doctrine of insurances is not 
fully known and understood. This in some measure 
happens from the decisions upon the subject being 
scattered in the various books of reports, according 
to tlie order of time in which they were determined; 
and the connexion of which, from the nature of those 
publications, cannot be preserved. As many persons 
cannot spare time, and few will take the trouble, to 
collect the cases into one point of view; and as all 
cases of insurance must necessarily be attended with 
a number of facts, it is not to be wondered at, if 
1 ‘rom a cursory, inattentive, and unconnected perusal 
of them in a chronological order, a great part of the 
world should remain unacquainted with the true 
principles of insurance law. No book that I have 
met witli in the English language*, has ever yet at¬ 
tempted to form this branch of jurisprudence into a 
systematick arrangement, or to reduce the cases to 
any fixed or settled principles. 

Originaliy wi-itten in 

A I Convinced 
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Convinced of the utility of siich a work, 1 thought 
1 could not employ my time more advantageously to 
my profession or myself;' nor better express that 
respect which I, in common with every lawyer, feel 
for the venerable magistrate (a), to whom this work 
is inscribed, and for the other learned judges, who 
have assisted in .erecting this fabrick, than by ex¬ 
tracting all the cSses upon this subject from the 
mass of other learning, witTi which they lie buried , 
in the reporters; and thereby endeavouring to prove 
to the world that the doctrine of insurance now forms 
a system as complete in every respect as any othpr 
branch x>f the English law. Could any other incite¬ 
ment have been requisite, the opinion of Mr. Justice 
Blackstone would have had considerable weight. 

“ The learning relating to marine insurances,” says 
that elegant commentator (b), “ has of late years 
“ been greatly improved by a series of judicial deci- 
“ sions, which have now established the law in such 
“ a variety of cases, that (if well and judiciously 
“ collected) they would form a very complete title 
“ in a code of commercial jurisprudence.” Urged 
by these motives, I was induced to undertake this 
Avork, which is now presented to the world. 

No subject can be properly understood, unless the 
jnaterials be methodically arranged; and therefore the 
first object I had in view was to fix upon certain 
heads, which would be sufficient to comprehend all 
the law upon insurances. For this part of the work 
I alone am accountable, the design being entirely 
my oAvn. It may, however, in some degree abate the 

(«) The late William Earl Man^eld, to whom the first and 
second editions of this work were dedicated. 

(6) 2 Blackst> Com* 490. 
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severity of censure to recollect, that in the arrange, 
ment of the subject I had no example to follow, no 
guide to direct me j and I was left entirely to the 
impulse of my own judgment. But to enable the 
profession to judge of thd nature of my plan, I wll 
state the reasons that influenced me in the mode 1 
have adopted. 

%As the policy is the foundation, upon which the 
whole contract depends, I have begun with that, and 
endeavoured to shew its nature and its various kinds; 
and I have also pointed out the requisites which a 
policy must contain, their reason and origin, as they' 
are to be collected from decided cases, or the usage 
of merchants. When we have ascertained the nature 
of a policy, the next object is to discover by what 
general rules courts of justice have guided themselves 
in tlieir construction of this species of contract. It 
is then necessary to descend to a more particular view 
of’ the subject, and to fix with accuracy and preci¬ 
sion those accidents, which shall be deemed losses 
within certain words used in the policy. Thus losses 
by perils of the sea, by capture, by detention, and 
by barratry, will be a material ground of consider¬ 
ation. WTien a loss happens, it must either be a 
partial, or a total loss; and hence it becomes ne 
cessary to ascertain in what instances a loss shall only 
be deemed partial, in what cases it shall be consi¬ 
dered as total; and how the amount of a partial loss 
is to be settled: hence also arises the doctrine of 
average, salvage, and abandonment. These points 
therefore will be the next object of attention. 

Having considered the various instances in which 
the underwriter will be liable upon his policy, either 
for a part, or for the whole amount, of his subscrip. 

tion; 
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tion ; we seem to be naturally led to the consider¬ 
ation of those cases in which the underwriter is 
released from his responsibility. This may happen in 
several ways : For sometimes the policy is void from 
tlie beginning, on account of fraud ; of the ship not 
being seaworthy; or of the voyage insured being 
prohibited. Thpre ai'C also cases, in which the in¬ 
surer is discharged, because the insured has failed in 
t(\e performance of those conditions, which he luwl 
undertaken to fulfil ; such as the non-compliance 
with warranties; and <feviating from the voyage in¬ 
sured ; These and many other points of the snme 
natufc occupy 5 C\ eral chapters. 


When the underwriter iiH*; never riui any risk, it 
would be unconscionable that he siiould retain the 
premium: Therefore aftercons dering those instances, 
in which this is (he case, it is natural next to ascer¬ 
tain in vdiat cases the unilerwritcr should retain, and 
in what cases he should return the premium. 


It would be in vain to tell a man, that he was en¬ 
titled to the assistance of the law, and tiuit his case 
was equitable and right, without pointing out in what 
ibr^iniy and by what mode of proceeding he should 
seek a remedy. I have endeavoured to point out the 
proper tribunal, to which the person injured is to 
apply; the mode of proceeding, which he is to adopt; 
and the nature of the evidence he must adduce to 
substantiate his claim, with respect to this contract: 
After the discussion of marine insurances, I have 
added three chapters upon subjects, which, though 
they do not form a part of the plan, arc so materially 
connected with it in the rules and principles of de- 
< ision, that it seemed to me the work would be de¬ 
fective without them: These are, bottomry and 

respon- 
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respondentia; insurances upon lives; and insurances 
against fire. 

When I planned this work, I intended to prefix 
an introduction, containing a .short, liistorical ac¬ 
count of’ the rise and progress of insurances in this 
country only. But upon the suggestipn of one, to 
whose opinion I bow with defereftcc, and whose* 
judgment will always comm&nd obedience ; I was in¬ 
duced to enlarge my design. The reader will now 
find a short account of such of the antient maritime 
staters, as have promulgated any system of naval ju 
risprudence ; and also, of the progress of marine* 
law among the various states of Europe. 1 have en¬ 
deavoured to trace the origin of insurance to its 
source ; to point out those countries in which it has 
flourislied, and the progress ami improvement of il 
in our own. Such is the arrangement, which 1 have 
adopted, and on the propriety of which, the world 
and the profession are to decide. 

As to the mode of treating the subject, it will be 
proper to observe that, at the head of each chapter, 
I have stated the principles, upon which the cases on 
that point depend; and then have quoted the cases 
themselves to shew, that they are agreeable and con¬ 
sonant to the principles advanced. If there are any 
cases, which seem to differ from the others, 1 en¬ 
deavour to prove, either that they depend upon dif¬ 
ferent principles, or that there are circumstances in 
them, wliich make them exceptions to the general 
rules. In quoting cases, I have been careful mi¬ 
nutely to state all the circumstances, and also the 
opinion of the court without any alteration, or com¬ 
ments of my own; convinced that the utility of a 
work of this kind consists in the true and accurate 


accoujit 
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account of what the law is, not in idle speculations 
of a private man, as to what the law ought to be. 
Besides, one main purpose of such a composition is, 
to saive the professors of the law the trouble of turn¬ 
ing over vast volumes of reports, by collecting into 
one book, all the cases upon a particular subject. 

• * 

But unless this cases are fully and faithfully re¬ 
ported, recourse must still be had to the original re¬ 
porters, and the end of such a compilation is defeated. 
At the same time it ought to be observed, that some¬ 
times, though not very often, several different pqints 
arise in one cause; and then, in order to preserve 
the system complete, it is necessaiy to separate them, 
and to assign to each its proper place. But still the 
opinion of the court is given fully on each of the 
points; and a reference is made from one part of tlic 
case to tlie other. 

I had it in contemplation to have had a distinct 
chapter for the consideration of the law relative to 
this species of contract in other countries of Europe. 
But upon reflecting that insurances are founded upon 
the great principles of natural justice, rather than 
upon any municipal regulations; and that conse¬ 
quently the law must be nearly the same in all coun¬ 
tries, I relinquished the idea. Besides, I have 
throughout the work, which seemed to be a better 
plan, taken notice in what respects the positive in¬ 
stitutions of other maritime states agree or disagree 
with those of our own: A plan, which serves to 
illustrate and confirm the English system. 

It remains to speak of the materials I have used. 
Conscious that the value of a law book depends upon 
the purity and excellence of the sources, from which 

8 its 
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its contents are taken, I have never advanced any 
position, without referring to the book in which it 
was found ; unless it be upon some unsettled point, 
where I have stated the arguments that may be ad¬ 
duced on both sides, and’left it to the reader to form 
his own conclusions. In my researches upon this occa¬ 
sion, 1 have consulted every foreign author that I 
could possibly obtain j and have made as much use 
<if their labours, as the nature of the plan would 
admit. 

\y^ith respect to the decisions of the English courts 
of justice, I believe I have not omitted a single case, 
that ever has appeared in print upon the subject: 
Besides which, this collection contains a great number 
of manuscript cases, of which some have been de¬ 
termined at Nisi Prills only, and many have been 
the subject of deliberation in court upon cases re¬ 
served, or upon motions for new trials. Bor the 
latter, I myself am chiefly responsible, and upon 
some future occasion, I shall be happy to correct any 
errors, which they may contain; as most of them 
were taken while I was a student, merely for my 
private use, without any view to future publication. 
.1 have, however, by comparing them with such notes 
as I could obtain, done every thing in my power to 
render them worthy of the attention of the profes- 
sion. As to the Nisi Prtns notes, I am indebted for 
them to the very liberal and generous communica¬ 
tions of my young professional friends ; and to some 
also of those, who are in the first rank at-the bar. 
Indeed, 'to name any one, would be an injustice to 
the rest; and therefore, I must beg they will accept 
my general acknowledgments. I should, however, 
be undeserving of that attention and assistance with 
which I have been honoured, were I to omit this op¬ 
portunity of returning my sincere and grateful 

thanks 
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thanks to Mr. Justice Buller^ whose abilities are only 
equalled by his easiness of access, his ready and 
liberal communication of that knowledge, which is 
the natural result of such talents, and such unwearied 
application to study. The many valuable hints I 
have received from that learned judge, will no doubt 
rontribute muoh,to the utility of this work. 

To those who are mucfi engaged in the labours of 
the profession, a full and complete table of the prin¬ 
cipal matters is of the utmost consequence. I have 
used niy endeavours to render this part of' the \ifork 
as useful as possible, by stating each point under all 
the heads, that wdll naturally be resorted to for the 
solution of any doubt. 

Having thus explained the nature of my arrange¬ 
ment, the mode which I have adopted in the discus¬ 
sion of each chapter, and the sources from which my 
information is derived, I present this volume to the 
public. The utility and necessity of such a work 
are universally acknowledged ; the attempt is there¬ 
fore deserving of some praise, and for the defects in 
the execution I throw myself upon the candour of 
my profession. The subject was noble, and required 
greater talents than mine to treat it as it deserved; 
but if I shall have at all done justice to the great abili¬ 
ties of those distinguished characters, whose names 
appear in every page, I shall in some measure have 
attained the object of my wishes, and shall have the 
pleasure of reflecting, that the time I spent in the 
compositiori of this work, has been at least productive 
of much personal satisfaction and improvement. 


December^ 1*786. 
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we consider the wondeJful effects whicli 
commerce has produced on the manners of men, 
Vhen we observe that it tends to wear off those pre¬ 
judices which give birth to dissensions and animosities, 
that it unites mankind by the strongest of alf ties, the 
des*ire of supplying mutual wants; and that it dis¬ 
poses them to peace and concord, by establishing in 
every community an order of men, whose interest it 
is to preserve public tranquillity; we are led to think 
that the history and progress of it w'ould not only be 
amusing, but highly important and instructive to the 
inhabitants of every civilized society. Such a work 
would be in fact the history of the intercourse and 
communication of mankind, and must necessarilv 
abound in events the most interesting to eveiy^ social 
being, but particularly so to the people of this couji- 
try, whose great importance in the eyes of Europe 
originated in commerce, and will endure no longei- 
than whilst the same attention continues to be paid 
to her commercial interests. In a dissertation upon 
commerce, Insurances form a very distinguished pail, 
and therefore it cannot but be agreeable to the scholar 
as well as to the lawyer, to trace this branch of com- 
mercial law to its source, and to give some account 
of those various nations, which have been rendered 
famous by the extent of their commerce, and by the 
excellency of their maritime regulations. ” Indeed, in 
tracing the origin of Insurances, an account of the 
maritime states, that have existed in the world, ne¬ 
cessarily forms a part of’ the enquiry, 
voi- I. 


a 


Insurance 



•ii 


INTRODUCTION. 


1 BUcksr 


(Jomm. 

45 *. 


5 Smith’s 
Wealth of 
Nations, 

P* I4^» 
oct. eel. 
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Insurance, then, is a contract by whicli the insurer 
undertakes, in consideration of a premium equivalent 
to the hazard run, to indemnify the person insured 
against certain perils or losses, or against some parti¬ 
cular event. When insurance in general is spoken 
of by professional men, it is understood to signify 
marine insurance^. It is in this light we are at pre¬ 
sent to consider it; and from the preceding definition 
it appears to be a contract of indemnity against those 
• perils, to which ships or goods are exposed in the 
course of their voyage from one place to another. 
The utility of this species of contract in a commercial 
country is obvious, and has been taken notice of by 
very distinguished writers upon commercial affairs. 
Insurances give great security to the fortunes of pri¬ 
vate people, and by dividing amongst many that loss, 
which would ruin an individual, make it fall light 
. and easy upon the whole society. Hiis security tends 
greatly to the advancement of trade and navigation, 
because the risk of transporting and exporting being 
diminished, men will more easily be induced to en¬ 
gage in an extensive trade, to assist in important un¬ 
dertakings, and to join in hazardous enterprises; 
since a failure in the object will not be attended with 
those dreadful consequences to them and their fami¬ 
lies, which must be the case in a country where in¬ 
surances are unknown. But it is not individuals onlv 

• 

that derive advantages from the increase of commerce, 
the general welfare of the public is also promoted. 
It is an observation justified by experience, that as 
soon as the commercial spirit begins to acquire vigour, 
and to gain the ascendant in any society, we imme¬ 
diately discover a new genius in its policy, its allianoes, 
its wars and negotiations. No nation that cultivated 
foreign commerce, ever failed to make a ^tii^uished 
figure on the theatre of the world, as the history of 

the 
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the ancients sufficiently proves; and in proportion 
as commerce made its way into the various states of 
Europe, they turned their attention to those objects, 
and assumed those manners, which distinguish po¬ 
lished nations, and which lead to political conse¬ 
quence and eminence amongst the neighbouring 
powers, (a) . 

. The origin of insurance, like that of many other 
customs, which depend rather upon traditional than 
written evidence, and for the honour of inventing 
an4 introducing which rival nations contend, has oc¬ 
casioned much doubt among the writers upom mer¬ 
cantile law. Indeed it is involved in so much ob¬ 
scurity, that, after all the researches which have been 
made on the present occasion, any very satisfactory 
solution of this doubt cannot be promised. One 
truth however is clear, that, wherever foreign com¬ 
merce was introduced, insurance must have soon 
followed as a necessary attendant, it being impossible 
to carry ou any very extensive trade without it, esj)e- 
cially in time of war. Sorae of these writers ha\"e 
ascribed tlm origin of this contract to Claudius Ccesar ' 
the fifth Roman emperor, on account of a passage to 
be found in Suetonius. Other respectable authorities * Atkyn?, 
have given the honour of it to the Rhodians, thus 
laying a foundation for the idea entertained by many, 
that the law of insurance had obtained a place iu most 
of the ancient codes of jurisprudence. As the con¬ 
sideration of this question will be attended with 
pleasure, it will tend much to the complete investiga¬ 
tion of it, to consider the state of commerce amongst 
the most distinguished of the ancient nations, from 
whence it will appear, that insurances were in those 

tfi) Vide Robertson’s View of the Progress of Society In Europe. 
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days wliolly unknown j or, if they w^ere know n, that 
the smallest proofs of the existence of such a custom 
have not come down to the present times. 


Scl.omhcrg*s 
Orjcrt, oa 
Rliodbn 
Uv.s. 


S«e Apii^r- 
son's 
of Com¬ 
merce. 


The Rhodians claim the first place in this enquiry: 
for although there is undoubted testimony, that nations 
of much greater antiquity than the people ol* 
Rhodes (a), cultivated commerce, and carried it on 
to a considerable extent, yet there doesflot appear to 
be the smallest ground for entertaining an opinion 
that any of these naval powei’s had established amongst 
themselves, much less communicated to mankind in 
general, any code or system of marine law. Rhodes 
obtained the sovereignty of the sea, about 91 b years 
before the Christian JEra, which was almost 200 years 
before the building of Rone. The situation and 
fertility of this island were peculiarly favourable for 
the purposes of navigation, for it lies in tlie Mediter¬ 
ranean sea, a few leagues from the continent oi Lesser 
Asia ; and its wealth and fertility have always been 
celebrated by the poets and historians of antiquity. 
From these circumstances, joined to the activity and 
industry of the people, it long maintained that su¬ 
periority which it had acquired ; its inliabitants were 
rich, its alliance w^as courted, though, from principles 
of policy, it generally observed a strict neutrality. 
Notwithstanding this pacific disposition, w'hich com¬ 
merce naturally inspires, the Rhodians at last became 
an object of jealousy, and were most furiously at¬ 
tacked and besieged by various foreign powers. But 
in all their wars they discot'cred their great strength 


(a) Eusebius, in his account of the maritime states, mentions 
Uiree anterior to the Rhodians; namely, the Cretans, the Lydians, 
and the Thracians; the first of whom flourished about five hundred 
years before the Rhodians, the next two hundred, and the last, 
about eighty years. Euseb. Chronicon. lib. 2. 


and 
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and superiority by sea, and. conducted their enter¬ 
prises with so much activity and skill, as to attract 
the admiration of their enemies, and the applause 
of those historians who have given an account of 
the wars in which they were engaged. In the Ptmick 
wars, the Romans found the benefit of their alliance, Polybius,, 
by the very essential service which l^ey performed, in schomb. 
attacking the naval armaments of the Carthaginians. 

Wealth naturally produces luxury, which gradually 
enervates the powers of a state. This was the case 
with the Rhodians ; for after maintaining their politi- 
(ral importance from the time already mentioned till 
the termination almost of the Roman republic, they 
visibly began to decline in wealth and power. Cicero^ Cicero prir 
in his speech on the Manilian law, observes, that 
they were a people, whose naval power and discipline 
remained even to the time of his memory; and Cicero 
expiretl with the republic. 

From this short history it appears, that the Rho¬ 
dians were very famous for their naval power and 
strength : but however respectable they might be on 
that account, they were much more illustrious, and 
obtained a much higher praise among the nations of 
antiquity, for being the first legislators of the sea, 
and for promulgating a system of marine jurispru¬ 
dence, to which even the Romans themselves paid 
the greatest deference and respect, and which they 
adopted as the guide of their conduct in naval affairs. 

These excellent laws not only served as a rule of con¬ 
duct to the ancient maritime states; but, as will appear 
from an attentive comparison of them, have been the 
basis of all modern regulations respecting navigation 
and commerce.' The time at which these laws were 
compiled is not precisely ascertained : but we may 

a 3 reasonably 
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sum, lib. I, 
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Sueton. Vi¬ 
ta Tiberii 
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reasonably suppose, it lyas about the period wlien the 
lUwdians first Obtained the sovereignty of the sea, 
which was about 916 years before the aera of Chris¬ 
tianity. Seldeii says, that the Rhodians maintained 
tile sovereignty of the seas 23 years j and that tlieir 
laws were compiled in the days of Jehosaphat, king' 
of Jttdak. This .opinion agrees exactly with the pre¬ 
ceding calculation ; for this king began his reign 
about 914 years before the birth of Christ. Notwith¬ 
standing this, it will always remain a doubtful point, 
when they were compiled; nor. perhaps is it very 
material that it should be accurately ascertained^ ll 
is of more consequence to know when they were 
adopted by the Romans; but that is also a lact in¬ 
volved in some obscurity. We meet with no traces 
of them in the time of the republic ; and from the 
manner in which Cicero mentions them in the speech 
last alluded to, he treats of them as laws, which had 
gained the admiration of the world, rather than of 
such as then made a part of the Roman code. Selden 
says, that they obtained a place in the Roman law in 
the reign of Tiberius Claudius, a conjecture in whicii 
he is supported by Peckius, one of the commentators 
on the laws of Rhodes, and by the well-known cha¬ 
racter of Tiberius himself, who discovered the great¬ 
est attention to maritime affairs, and gave many signal 
instances of his attachment to Rhodes. But although 
these islanders were thus famous for their laws, we 
cannot discover from the fragments that have come 
down to our times, that they had the smallest idea of 
the contract of insurance; nor is there any tradition 
to induce us to conjecture, that they ever were ac¬ 
quainted with that mode of securing their property. 
It is true, that this is not a conclusive argument; be¬ 
cause, although no such contract is mentioned in the 
fragments which we have, it by no means follows thal, 

7 it 
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it did not ibnn a part of their whok system, more 
especially as Emerigon, a very celebrated French Emerjjon, 
writer, is of opinion, that the real laws of the Rho,^ AMn'inHs.^ 
dkais have never reached us; and that the fragments, ^ 
which we see, are certainly apocrypha But as these 
laws were adopted by the Romam^ it is fair to con¬ 
jecture, that whether we have the ^eal regulations of 
Rhodes or not, we should have the contract of insu- 
ranee, if it had been known to them, incorporated 
with the other naval laws in the Imperial code. This 
idea is countenanced by the contract of bottomry, 
which is to be found in the fragments of the laws of Leg. Rhod. 
Rhodes, and with which the people of that island 3. t. art. 10. 
were certainly acquainted; and in every book of the 
civil law, the contract de nautico fcenorci de usurd cod.i.h.4. 
maritimd, also forms a considerable part. It is not 
going too far then to presume, that, as the Romms 
adopted a contract so beneficial to commerce, as that 
of bottomry, they would not have passed over a con* ■ 
tract, of which tlte influence is still more extensively 
useful in the promotion of navigation and trade, if 
those, from whom they borrowed their naval laws, 

Iiad themselves been acquainted either with its nature 
or advantages. 

Having said thus nuicb of Rhodes and its law’s, let 
us turn our attention shortly to the commerce of the 
Greeks. It is certainly true, that commerce flourished 
very much in several of the states of Greece, particu¬ 
larly in Corinth and Athens. Tlie former separated 
< wo seas, was the key of Greece, and a city of the 21. 
I itinost importance; its trade was extensive, having 
a port to receive the merchandises of Asia, and ano¬ 
ther, those of Italy; and that there have been but 
lew cities where the works of art were ciirried to so 
iiigh a degi’ec of perfection. Athens indeed was 

a ■!< p-iC7- 
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particularly famous for commercial knowledge; fof 
their manufactures of all sorts were in high repute, 
and emulation was excited by the public rewards and 
honours which were bestowed upon those who at¬ 
tained to excellence in any of the useful arts. The 
attention of this people to maritime affairs, (for they 
aimed at the sovexeignty of the sea and obtained it,) 
contributed much to their skill in navigation. The 
many laws which they left to posterity, with regard" 
to imports and exports, and the contract of bargain 
and sale; the many privileges granted to the mer¬ 
cantile part of the state; the appointment of magi¬ 
strates, who had the cognizance of controvei'sies that 
happened between merchants and mariners; the at¬ 
tention which they paid to their market, and the 
many officers concerned in that depaitment, give us 
;i very fiivourable idea of their judgment in tlxe true 
principles of commerce. But notwithstanding this, 
the Athenians, being of a very ambitious disposition, 
ixeing more attentive to extend their maritime power 
tJian to enjoy it, and hax’ing a government of such a 
cix-st, that the public revenues were distributed among 
the common people to be scpiandered at their plea¬ 
sure (rr), did not carry on so CNtensive a trade as 
might naturally be expected from the number of their 

{//) I'rom several of the orations of Demosthenes it appears, that 
the poor were entitled to receive from the public stock, as much 
money as would admit them to the diversions of the theatre; and 
besides this, it was made a capital offence for any one to propose 
the restoration of the theatrical money to its original uses. This 
<'iistom was at length so much abused, that, under pretence of 
theatrical money, almost all the public funds were distributed 
among the people. Hence the Athenians contracted an aversion 
for M'ar, and spent their time and money upon public shows. Of 
this enormity Demosthenes vehemently complains, and inveighs 
against it with ns much warmth as, from the nature of the law just 
mentioned, lie durst venture to do. Sec the first and also the 
third Olynthian. 
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teamen, from the produce of their mines, from their 
influence over the cities of Greece, and from those 
excellent laws and institutions, which have been just 
enumerated. Their trade was almost entirely con¬ 
fined to Greece and to the Euxine sea. From such of wome^. 
their laws as we have seen, and from such accounts Ld",* “ 
as we have obtained of their naval l^istory, we have ’ 

not the smallest reason to suppose, that celebrated 
p'eople knew any thing of the contract of insurance. 

I 

Some notice should have been taken before now of Beawes, 
tlie Phcenicians, an ancient commercial and opulent 
people. Indeed, the height of grandeur to which they •’ 
attained is a sufficient proof of the vast resources of* a 
commercial nation. Many writers, both sacred and 
profane, from their florid and magnificent descriptions, 
give a vast idea of their wealth and power. I forbore 
to speak of them till I should have occasion to men¬ 
tion one of their colonies, that of Carthage, which, 
in opulence and the extent of her commerce and na¬ 
val power, equalled, if not surpassed, the parent 
state herself. Whether either, or both, of these ma¬ 
ritime powers ever promulgated any code of naval 
law cannot now be ascertained: for the former was 
entirely destroyed by Alexander the Great; and that ci... 
it might never be restored, he removed its marine and *. i, 
commerce to Alexandria, in which removal, probably 
all its naval regulations might be lost. Carthage, on 
the other hand, having Imig disputed with Rome the 
empire of the world, was at last obliged to yield to 
iier victorious rival, who, oven after she gained the 
victory, retained such an hatred to the Carthaginiam, 
that she rooted out every vestige of their former 
greatness. No time, however, nor the hatred of the 
Romans, can wholly obliterate the amazing accounts 
which have come down to us, of the enterprising 

spirit. 
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spirit, and hazardous voyages of the C^rthaginianHf 
almost exceeding the bounds of credibility. Thus 
much is certain, that they took such distant voyages, 
and went so far even without the Mediterranean^ both 
to the South and North of it, as induced many people 
to suppose, that they were acquainted with the use 
of the compass., It is evident, however, that they 
only followed the coasts. Besides, the ancients 
might sometimes have performed such voyages, as 
would make one imagine they had the use of the com¬ 
pass ; for if a pilot were far from land, and during 
liis voyage had such serene weather that in the night 
he could always see the polar star, and in the day, 
the rising and the setting sun, he might regulate liis 
course by them, nearly as we do now by tlie compass. 
This however must be a fortuitous case, and not a 
regular plan of navigation, {a) 

From a slight attention to the commercial and ma¬ 
ritime history of the Romans^ it will appear that they 
were as great strangers to the contract of insurance, 
as any of those people, of whom much has been al¬ 
ready said. It seems to be universally agreed that 
the Romans were never very conspicuous as a mari¬ 
time power, considered either in a commercial or 

(a) What. I have said in tlic text has been supposed by sonic not 
to do sufficient justice to the commercial and enterprising spirit of 
the Phoenicians, who are said to have visited Britain about !XX> 
years before Christ. * I have already admitted the almost incre¬ 
dible voyages which they performed; but os it is also undoubtedly 
true, that they were unacquainted with the mariner’s compass, the 
honour of discovering which was reserved for later times, they 
must, in most cases,^ have followed the coasts. Nor docs thoir 
visiting Britain militate against this idea; for by attending to the 
situation of the two jplaces, the voyage might have been performed, 
though no doubt very tediously, without once losing sight of land. 

* BoiU^eV of Cornw.)lI, p. 17 > I'enry’s Hist, of Great IJritaui, 

book t chap. 6. 
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warlike point of view. In the latter case they relied 
chiefly on their land forces, who were disciplined to 
stand always Arm and undaunted; and till towards 
the latter age of the republic, when we read of some 
wonderful naval exertions, they do not seem to have 
possessed any thing of a marine establishment. 
They never were distinguished by a jjpalousy for trade, 
and even when they attacked Carthage^ they did it as 
a rival for empire, and not for commerce. It is re¬ 
corded by historians, that till the first Pumck war, 
upwards of 400 years after the building of the city, 
ihQjlonmns were so entirely ignorant of ship build¬ 
ing, that they took for a model a Carthagirdan galley, 
which had been accidentally stranded at Messina. 
Carthage, it must be observed, was at that time in her 
zenith of power and,greatness; and yet from the 
model of one of her gallies, the Romans were able in 
sixty days from the time the timber was cut down, to 
fit out and man for sea, one hundred gallies, of five 
tiers, and twenty of three tiere of oars. Such were 
the ships of the famous Carthage. The spirit of the 
people of Rome was entirely averse from commerce; 
and fully justifies what was said by a celebrated 
Roman historian, “ sese qmsque hastemferire, murum 
“ adscendere, conspici, dum tale facinus faceret, pro- 
“ perabat; eas divitias, earn bonaan famam, magnamqtte 
“ mbilitatem putabant.** These exploits were the 
only glory of a Roman, no employment was deemed 
honourable but the plough and the sword, and every 
species of gain was deemed disgraceful to those of 
Patrician rank. But it was from the constitution of 
the government, tliat individuals were possessed of 
this warlike spirit, so contrary to that which leads to 
eminence in commercial pursuits. The cast of their 
civil government was of a military nature; and for a 
considerable time, the civil and military officer was 

the 
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the same person ; he distributed justice in Rome, and 
commanded their legions in the field, till the vast in¬ 
crease of their empire, and the multiplicity of civil 
business, occasioned a separation. The natural con¬ 
sequence of this was, that no man who was not of 
the profession of his country, was much esteemed at 
Rome; and accordingly we find that traders and me¬ 
chanics were incapable of succeeding to any public 
honours. Nay, so far was commerce from being en¬ 
couraged at Rome, that it was deemed prejudicial to 
the state. The Ronuuis, by humanity, terror, 

■ triumphs, tributes, and taxes, which they imposed on 
the conquered countries, increased the riches of 
their city. Laws were passed to prevent the exporta¬ 
tion oi' their gold ; the reason of which seems to be, 
that it carried away their money and brought them 
nothing in return but luxury, the bane of virtue, and 
civil Liw, destruction of empire. Could it be expected, says' 
Dr. Taylor, that a people of soldiers, whose trade 
was their sword, and whose sword supplied all the 
advantages of trade; who brought the treasures of 
the world into their exchequer, wthout exporting 
any thing but their own personal bravery; who raised 
the public revenues, not by the culture oi Italy, but 
by the tributes of provinces; who had Romeiov their 
mansion, and the world for their farm ; should have 
leisure to set forward the articles of commerce, or 
be likely to pay any regard to the character of its 
professors ? The terms of defiance, upon which they 
lived with all mankind, in consequence of this mar¬ 
tial spirit, would have prevented all the good effects 
of commerce, had their disposition allowed them to 
pursue it. That restless spirit, which kept their ar¬ 
mies on foot, and their swords in their hands, for a 
succession of centuries, was fatal to factories and 
correspondence. The world was in arms, and in¬ 
surances 
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sii ranees and under-writing were but a dead letter. 

This is very nearly a true representation of the case, 
for it is certain that not one law was made in favour 
of commerce, in the time of the commonwealth; on 
the contrary, it was greatly discouraged as introduc¬ 
tory of luxury, which was supposed not to be com¬ 
patible with the severity of their mamjers. It is also 
no less true than singular, that a people who were so 
Will acquainted with the true principles of natural 
reason and justice, who applied those principles with 
so much propriety to the various wants and necessi¬ 
ties ojf human society, and W'ho had the honour of 
establishing a system of law’, which has been adopted 
as the rule of action by the greatest part of Europcy 
and which continues to be so even at the present day, 
never attempted to introduce any plan of maritime 
jurisprudence. Nay, this idea is carried farther by Sfhomberr <; 
some writers, who declare, and I believe with truth, 
at least we can discover nothing to the contrary, that 
the Romans did not even take the pains to digest the 
materials which they had borrowed; and that wiiilst 
they carried every other branch of law to the highest 
pitch of accuracy and refinement, they were content 
to stand indebted to one of their own provinces both 
lor the form and matter of their maritime code. 

The Romans, it is true, after the first Punick war, 
constantly maintained a fleet; but long after that 
time, even in the year of the city 563, it was observed 
of them, that they were very unskilful in the art of 
navigation. One of their own historians, who flou- PoiVDiUS 
rished at the time of the second Punick war, and who 
was tutor to the great Scipio, justly remarks, that at 
no period did they ever make any figure at sea as a 
commercial power. Even when they arrived at their 
highest perfection in naval skill, their fleets were never 

employed 
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employed lor the purposes of trade, io the discovery 
of new states, or establishing commercial intercourse 
with those they already knew. The greatest extent 
of their commerce was to bring to the market of Rome 
that corn, which they collected in the various grana¬ 
ries of Sieibf, ^ica, and Egypt. Upon all other 
occasions the bpsincss of their fleet was to overawe 
the conquered, and to transport to Rome the spoils of 
ruined provinces. In such a state of commerce, it^s 
impossible that insurances could exist; and we have 
already quoted the opinion of a respectable author 
to show that they were unknown. , 

There are several reasons applicable to all tlie an¬ 
cient maritime powers, which seem to prove to de¬ 
monstration, that insurances were not in use. We 
have seen, that insurances are only introduced where 
commerce is widely extended. The commerce of 
the ancients, compared with modern times, could not 
be very considerable, as it was chiefly confined within 
the Mediterranean, Egean, and Etueme seas j to 
which they were compelled more from necessity tha^i 
inclination. Carthage in all her glory had not arrive<i 
at any great degree of perfection in the art of ship¬ 
building. Vessels of the best construction at that 
time could only be navigated with oars, or when they 
had a fair wind on a smooth sea; they might be built 
of green timber; and in case of a storm, could rv;u 
ashore under any cover, or upon any beach that was 
free from rocks : in short, they were merely gallies, 
and were managed with the greater difficulty on ac¬ 
count of the position of the sails, and the mode of 
rigging practised in those days. This could not fail 
of proving a considerable obstacle to the extensiop 
of commerce. But when we consider, in addition to 
thjB bad construction of their shipa, that the aitcients 
' were 
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were utterly ignorant of that unerring guide, the 
mariner’s compass, (the honour of inventing which 
was reserved for more modem times,) by reason of 
which they durst not venture out of sight of land, for 
fear of being overtaken by tempests, and being left at 
large in the boundless ocean, their commerce could 
not have been great; although we ^are even led to 
admire the progress which they made in commercial 
a^airs. It is true, that many distant naval expedi¬ 
tions were made under all these disadvantages, which 
often proved fatal to the adventurers, (a) These 
expeditions, however, could add little or nothing to 
their maritime or geographical skill, in which the 
ancients were certainly very deficient, on account of 
the necessity they were always under of coasting the 
shores, for want of a better guide; and indeed, the 
shores were the only compass. These observations 
are not intended to detract from that merit, which 
has been already allowed to the ancients for their 
naval exertions; because they are founded merely 
on a comparison of their powers and knowledge in 
those arts with improvements of the moderns, and are 
adduced to show that, under such disadvantages and 
obstacles to the extension of their trade and commerce, 
it was impossible that insurances could be at all known 
to the ancient world. 

M. Emerigon agrees, that the contract of insurance, 
as it is understood at this day, was not in use amongst 
the Romans ; but he thinks he discovers some traces 
of it in tihe hbtory of that people. The first instance 
given by this learned writer is this, tliat about the 
time of the second Punick war, those who had un- 

(«) Huet, bishop of Avranchcs, in liis very instructive and en¬ 
tertaining treatise on the commercjs and navigation of the ancients, 
has, with infinite labour and accuracy, collected the most remark* 
able facts on this head. Ch. 8. 
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dertakcn to supply the troops in Spain with provisions 
and military stores, made it a previous condition that 
the rej)ublic should be at the hazard of exporting 
them, according to the words of Livy, “ Ut quce in 
“ naves imposuissent, ah hostium tempestatisve vi, puh^ 
“ lico perkulo essent.*’ But with all deference to so 
great a name, this seems to bear no resemblance to 
the contract of insurance; for it is nothing more than 
every well-regulated state is bound to do by the tics 
of natural justice. It is equitable and right, that 
those, who in times of public danger appropriate their 
private wealth to the advancement of the public ser¬ 
vice, should be reimbursed from the purse of tlic 
Slate for the private losses they may sustain. This 
indeed is the rule of’ conduct between man and man: 
for wlien one man purchases goods of another to be 
sent abroad, w'as it ever supposed that the seller was 
to run the risk of the voyage : or that if the goods 
perished, he was never to be paid? If such a doc¬ 
trine w'ere to prevail in any country, the state could 
only be supplied with necessaries in time of war, bi 
means of extortion, rapine, and violence. 


rraitedes Auotlier iustancc given by Emerigon is a story, 
Asvur.ioc. ^'hich we find recorded by Livy, of some men ivho 

'j:t. Livy, j 

'ib. ^5^ were charged with the care of exporting provisions 
for the army, and who quia publicum periculum eral a 
vi ternpestatis in Us quce portarentur ad cxercitus, en¬ 
deavoured by fraud to destroy the ship, and then told 
the directors of the state, that many very valuable 
articles were on board ; whereas they had taken care 
* to send out very old, rotten ships, in which were a few 
commodities, and those of small value. That part of 
this story which is material to the present enquiry, has 
alreatly met with an answer in what was said upon 
the last quotation; and the propriety of a govern¬ 
ment’s 
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ment’s indemnifying those who might suffer in the 
public service, is not at all altered by the misconduct 
of some individuals, (a) 


The next instance is from one of Cicero's epistles, 
and is of a different nature from those last mentioned ; 
because here Cicero seems to wish thiit the property 
in question should be secured, not only for himself, 
but also for the people of Rome. Cicero, having 
gained a victory in Cilicia, and the civil war between 
Caesar and Pompey being then a matter almost una- 
voic\^ble, wrote to Caninius Sallustiiis at Laodicea, in 
which letter he uses these words: “ Laodicean me 
“ praedes accepturum arbitror omnis pecunice pvblica', 
“ ut el mild ct populo caitlnm sit sine vpcturcepcricido." 
From this passage it is inferred that Cicero alludes to 
an insurance. I own, from the meaning of the word 
prwdcs, and from the situation of affairs at Rome, it 
seems as il’ Cicero wished rather to find some secure 
and substantial person at Laodicea, in whose care and 
custody 1)0 might leave this money till more ])eace- 
able times ; and it is very unlikely that in such a 
troublesome conjuncture he should be desirous of 
bri))ging a great treasure to the scene of faction and 
confusion, especially as, in a letter to his friend At li¬ 
ens, he declares himself at a great loss to know what 
line of cond)icl In.! ought to pursue. But even if he 
M'ished to bi'ing il to Rome, the mode he proposed 
seems more like the modern hill of exchange, than a 
policy of insurance. (/O Besides, unless this species 

of 
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((/) It has been truly observed by Mr. Millar, that in these in¬ 
stances from the Roman historians, no mention is made of a pre¬ 
mium paid by the inerchax.t for the hazard undertaken; and that 
they are rather to be considered as examples of a bounty oiFered by 
the public, than of a mutual contract. 

( 6 ) Since I published the first edition of tliis work, I have looked 
into Melmoth’s transl.ation of Cicero’s Epistles; and I am happy 
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of contract was at that time tolerably well understood, 
Sallnst, the person to whom he wrote, would liave 
found considerable difficulty in comprehending his 
meaning from the single sentence in his letter which 
has been mentioned ; and if it were well known, is it 
possible to suppose it would not have obtained a place 
in their code of,laws ? 

But the passage upon which those, who contend 
for the antiquity of this branch of commerce, have 
chiefly relied, is one to be found in Suetonius, in the 
eighteenth chapter of his life of Tiberius Claudius, 

the fifth emperor of Rome. “ Negotiatoribus certa 
“ lucra proposuit, suscepto in se dartmo, si cui quid per 
“ tempestates accidisset.” This sentence wholly un¬ 
connected seems to convey such an idea; but w’c 
must attend to the context in order to understand it. 
This relates merely to the corn trade ; for as the Ro¬ 
man territory was not sufficient to supply enough for 
the consumption of the city, it became absolutely ne¬ 
cessary to gi\ e great encouragement to this branch 
of commei'ce : nay it was a political, not a mercantile 
concern, for the very existence of the empire de¬ 
pended upon it. It was this circumstance which in- 
duceil the emperor to pay such regard to this branch 
of trade, to propose bounties, and to confer certain 
privileges, the certa lucra, of which Suetonius speaks, 
upon those wffio would venture out to sea for the 
public service in the midst of winter. Dr. Taylor tells 


to ihid that, without knowing I had such an authority, I have put 
the liame sense upon this passage which that elegant translator had 
done belore me. The Av hole sentence is translated thus ; “ I pur- 
“ pose to leave the money at Laodicea, which shall arise from the 
“ sale of those spoils, and to take security for its being paid in 
Rome: in order to avoid the hazard both to myself and the 
commonwealth of conveying it in specie.*' 
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us, tliat a private consideration also had some height 
with Claudius upon tliis occasion ; for that once, in a 
great scarcity of provisions, he was attacked in the 
forum by the populace, and so disagreeably treated 
with abuse, and crusts of stale bread, that he with 
great difliculty escaped through some private passage; 
from which time he made it his gre^t care and con¬ 
cern to get corn imported, even in the winter’. As 
to the risk which Suetonius says .the emperor took 
upon himself, it is to be observed, that although the 
ships were private property, yet they would not have 
gone to sea in the dangerous season they did, had it 
not been lor the public service, and to provide provi¬ 
sions for the use of the whole city. This being the 
case, we have already shewn, that it would be con¬ 
trary to the first jrrinciples ot' justice and equity, and 
to the practice followed at this day by all governments 
which are founded on just principles, to allow such 
losses to fall upon individuals, (a) From what has 
been said it ajrpears evident, that the Homans had no 
knowledge of insurances ; in addition to which both Grotii sd* 
Grolius and Bynkershoek have expressly declared, i.rici'i, 
that among the ancients this contract was unknown j 
the latter of whom uses these expressions : “ Adeo 
“ lamen ilk contractus olim fuit incognitas^ ut nee i.-p.m- 
nomen ejus, nee rem ipsam in jure Romano clepre- 
“ fiendas.” (^b) 

But 

^f/) The observations here made seem, upon examination, to be 
agreeable to the ideas of Dr. TayJor, the president Montesquieu, 
and Mr. Schoniberg, upon the same subject. See also the opinion 
of a learned civilian, Langenbeck of Hamburg, in Magen’s Essay 
on Insurances. Vol. i- p. 1. 

(^) By a late work of M. De Pauw, intitlcd, Eccherchcs Philo- 
sophiques sur les Grccs, it is manifest that tlie Athenians were well 
acquainted with the nature of bills of exchange ; und this learncil 
foreigner seems to think it a matter of imcortainty whether the in¬ 
surance of ships was ever iiractiscd among tlieni: but he says it is 

b 2 clear 
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But to whatever degree of excellence the Romans 
attained either in literature, commerce, or any of the 
refined arts, they all visibly declined when the Roman 
empire was ov^errun by the barbarians j or, perhaps it 
may be said with greater propriety, that they were 
overwhelmed and lost with that power which had 
raised them to |;)e the object of public attention and 
notice. For in times of public ruin and desolation, 
when war rears its standard, lays waste cities, and 
tramples on the noblest improvements, it is impossi¬ 
ble for commerce to hold its station, or to flourish in 
the midst of contention and tumult. 

Tt is the observation of a profound modern historian, 
that there is an ultimate j)oint of depression, as well 
as of exaltation, from which human affairs naturally 
return in a contrary progress, and beyond which they 
seldom pass in their advancement or decline. This 
was the case with jespect to commerce. When the 
repeated incursions of the Barbai’ians had ravaged the 
Raman empire, and had checked every liberal im¬ 
provement, some peo])le forced by necessity, or led 
by inclination, took shelter in a few marshy islands 


dear that barratry was not unknown to them. I am indined, how¬ 
ever, to think with Grotius and Bynkershock, that this contract 
was as mudi unknown to that great people as lo ihe rest of the an¬ 
cient world. It this had not been the case, can it be supposed 
that wc should find no trace of it in their history, the speeches of 
their orators, or their laws? Is it not as likely to have been men¬ 
tioned, as bills of exchange; and particularly when barratry was 
mentioned, if this contract had had an existence, would it not have 
been slated on whom the loss was to fall i Besides, the instance 
given of barratry by M. l)e Pauw is not what we call barratry in 
England: for the case put is a case of fraud committed by the 
owners, who, by the law of England, cannot commit barratry, 
•mhich h a aimiml act of the captain^ to the prejudice ofhi$ owners, 
and icithout their privitij or consent. 


that 
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tliat lay near the eoast of Italy^ and which would 
never have been thought worth inhabiting in time of 
peace. This happened in the sixth century; and at 
the first settling of these wanderers, they had certainly 
no other object in view, than that of living in a tole¬ 
rable degree of security from their enemies, and of 
procuring a moderate subsistence. As these islands 
were divided from each other by narrow channels, 
ahd those channels were so encumbered by shallows, 
that it was impossible for strangers to navigate them, Andersm’s 
they found that security which they wished; and by 
uniting among themselves for the sake of improving 
their condition, they became in the eighth century a 
well established republic. This, though it may ap¬ 
pear strange, was the origin of the famous republic 
of Venice, which soon became a great commercial 
power j for, from the first moment that those people 
took possession of the islands, necessity made them 
extreinely attentive to commerce j the first beginning 
of Avhich was naturally fishing. Next to fishing, they 
began to trade in salt, many pits of which were dis¬ 
covered in their own islands; and at last their city 
gradually became the magazine for the merchandize 
of the neighbouring continent on all sides, and they 
themselves the general carriers o^ Europe. Thus to 
the people of Italy, and to those of Venice and Genoa 
in particular, we arc to attribute the re-establishment 
of commerce. Of the causes which contributed to 
its revival, it remains to speak. 

Various causes concurred to revive the spirit of 
commerce, and to renew, in some degree, that inter¬ 
course between nations, which during the period of 
Gothic ignorance and barbarity, had been much inter¬ 
rupted. The religious wars of the eleventh century, 
called the Crusades, by leading many from every part 
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of FAirope into Asia, opened an extensive communi¬ 
cation between the East and West; and though the 
avowed purpose of these expeditions Avas conquest, 
and not commerce ; though the issue of tliem proved 
as unfortunate, as the motives for undertaking them 
were Avild and enthusiastic, yet their commercial cl- 
fects Avere beneficial and lasting. For the first armies, 
which ranged themselves under the banner of the 
Cross, having been led through a vast extent of coinf- 
try, and having suffered so rhuch from the length of 
their march, and the barbarism and inhospitality of 
the people inhabiting those countries through AA^iicli 
they travelled, others Averc deterred from taking the 
same course, and chose rather to go by sea, than en¬ 
counter so many hardships. Venice, Genoa, and Pisa, 
furnished the transports to convey the troops; and it 
is reported, that tlie sums Avere immense which they 
receiA'cd merely for freight. Besides this, the Cru¬ 
saders contracted Avith them for supplies of military 
stores and provisions; their fleets hovered on the 
coast; and by supplying the army with wiiatcver 
was wanting, they engrosseil all the advantages 
arising from this branch of commerce. 'I'hese states 
AAXM'e also benefited by the success whicit attendeil 


the arms of these religious and enthusiastic heroes 


for there are charters yet extant, containing grunts to 


tlie Venetians, Pisans, and Genoese, of great privileges 


in the various settlements which the Christains had 


gained in Asia. When the Crusaders seized Constan- 
linopie, the AA’ho had planned the enterprize, 

transferred to their OAvn state many of the valuable 
branches of commerce, which hud formerly centered 
in Constantinople. Another great cause of the revival 
of commerce, was the iiiA'ention of the Mariner’s 
Compass, which, by rendering navigation more secure 
as well as more adventurous, facilitated the commu¬ 
nications 
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nications between remote nations, and brought them 
nearer to each other. The lionour of this in\ eution, Huft 
so beneficial to mankind, has been claimed by. the Comm^L 
French ; and their claim has been allowed by several 
authors, and maintained by a celebrated w'ritef of 

, ^ rlist. ot 

their own.* In this opinion perhaps nartional partiality Commerce, 
may ha\'e some weight. Most authors, however, 
agree that the inventor was Flavio de Gioia, a native 
(li‘ AmaJJi, an ancient commercial city in the kingdom 
of Naples, (a) 


It* is evident, that almost all the commerce of Eu¬ 
rope, in those days, centered amongst the Italians. 
As tliey at that time carried on and established a re¬ 
gular trade with the East in the ports of Egypt, and 
drew from thence all the rich produce of India; it is 
reasonable to suppose, that in order to support so ex¬ 
tensive a commerce, these industrious and ingenious 
people were the first who introduced insurances into 
the system of mercantile affairs. It is true, there is 
no direct authority to warrant a positive assertion, 
that tiiey were the inventors of this kind of contract: 
but it is certain, that the knowledge of it came with 
them into the diflerent maritime states, m which par¬ 
ties of them settled: and when it is admitted that they 


wore the carriers, man ufacturers, and bankers oi'Europe, 


it is probable that they also led the way to the estab 


lishment of a contract, which is so essentially necessary 


to the support and cultivation of commerce. It has, 
however, been asserted by writers of' the French na- 


(«) It iippears from Anderson, thnt some people had supposed And-is-n’s 
that the coiupiests of Charlemagne in Italy, towards the end of the 
8th century, and his subsequent establishment of Christianity in I’"' 
the western and northern parts of (rermany, contributed greatly to 
the revival of commerce. In what I have said upou this subject, I 
chose rather to follow the steps of a very elegant and profound his¬ 
torian of modern times. Kobertson’s View of Society, &c. 

b t tion, 
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tiou (rt), that insurance dates its origin in the year 
1182, amt that it was introduced by the Je'ws, who 
were bjuu'slied from France about that period, and wlxo 
took that method to facilitate and secure the removal 
of their effects. They proceed to say, that the Lorn- 
baj'ds, who were not idle spectators of this contrivance, 
adopted it, anddii a short time improved it considera¬ 
bly. It is not very, necessary to enquire into the 
truth of this fact, nor indeed are there materials tf» 
enable us to do so : but it is observable that the Pre¬ 
sident Montesquieu mentions that the Jews upon this 
occasion invented bills of exchange 5 but doestiiot 
say a s^dlable of policies of insurance. It is agreed, 
however, that if the Lombards were not the inventors, 
they were at least the first who brought the contract 
of insurance to perfection, and introduced it to the 
world, (li) 

Before we come to consider the amazing improve¬ 
ments which have taken jxlace, will respect to this 
branch of commerce, in our own country, in these 
days, it will be expected that some notice should be 
taken of those maritime codes, and naval regulations, 
which have distinguished the modern, no less than 
the law's of Rhodes did the ancient worltl. 

To the people of Amalfi wt arc indebted as well 
for the first code of modern sea laws, as for the in- 

(«) Anderson says, the Jews were bjinishcd from France in 1143. 
Anderson’s History of (,'otnincrce, vol. i. p. 82. But 1 believe 
such ail event twice took place in that kingdom. 

(/y) I inn aware that several learned men are of opinion, (hat in¬ 
surances were of an earlier date than is bore ascribed to them. On 
a subject where so much obscurity must necessarily exist, I am by 
no means tenacious of my opinion ; but the inclination of niy mind 
is to adlicre to the idea that the Lombards were the inventors. Sec 
also Mr. Millar’s Introduction. 


vention 
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vention of the compass. We learn txom Anderson^ voLi.p.j8. 
that the city of Amalfi, so long ago as the year 1020, 
was so famous for its merchants and ships, tliat its in¬ 
habitants at that time obtained from the Caliph of 
Egypt a safe conduct, to enable them to trade freely 
in all his dominions; and they also received from 
him several other distinguished privileges. It was 
towards the close of that century, that they promul¬ 
gated their system of marine law, which, from the 
place of its compilation, received the denomination 
of Tabula Amalfitana. This table superseded in a 
great measure the ancient Jus Rhodianum ; and its 
authority was acknowledged by all the states oi' Italy, 
for some centuries. Hut as trade increased very ra¬ 
pidly in other cities on the coast of the Mediter¬ 
ranean sea, they became unwilling to receive laws 
from a neighbouring state, which they now equalled, 
if not surpassed, in the extent of their naval esta¬ 
blishments. Every one, therefore, began to erect a 
tribunal, in order to decide all controverted points, 
according to laws peculiar to itself j but still refer¬ 
ring, in matters of higher moment, to the former rule , 
of action, the Amalfitan code. From such a variety 
of laws, as must necessarily be the consequence of 
each of the Italian states becoming its own legislator, 
so much disorder and confusion arose, that general 
convenience at last compelled them to do that, which 
jealousy of each others power and growing commerce 
would for ever have prevented them from effecting; 
and at a general assembly it was agreed to digest the 
laws of all the separate communities into one body. 

Every regulation, therefore, which was thought to 
be founded in justice either in the laws of Marseilles, 

Pisa, Genoa, Venice, or Barcelona, was collected into 
one mass, and published in the 14th century, under 
the title of Consolato del Mare, A French writer, Sur Hubner. 

la 
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la Same den Balimens neutrcs, speaks of this produc¬ 
tion in a very unfavourable way ; and calls it a rude 
ill-formed mass of maritime and positive regulations, 
of ordinances of the middle ages, and of private de¬ 
cisions. Indeed when we consider that this was a 
compilation Irom tlie various regulations of so many 
different states,“it could not excite much surprise, if 
it really merited the censure of this author. But 
upon examination it is a work of considerable merit*'; 
the decisions it contains are founded on the laws of 
nations ; it has been received and allowed to have the 
Ibrcc of law in every part of I/alf/; and it is tlie 
s(!urce from whence the people of that country, as 
well as those of Spain and Frunce, liavc been said to 
derive many of their best maiinc regulations. Un¬ 
fortunately too, Fmerigon lias discovered, tliat be- 
cause one of the chajders in the Consolato del Mare 
overturns some favourite system of this learned au¬ 
thor, he is out of humour with the whole composition. 
One thing, however, is clear, that neither tlie Conso- 
lalo del Mare, nor the Amaljilan code, upon which it 
is founded, contains any thing upon insurance law, so 
that we have here another confirmation of the idea, 
that this contract was not a production of very an¬ 
cient times, {(i) 

% 

The spirit of commerce was not, however, con¬ 
fined to the South parts of Europe; it now began to 
extend itself among the inhabitants of the Western 
coasts. But whatever maritime regulations they 
might have established among themselves, they were 
found not to be sufficiently extensive for the commer¬ 
cial intercourse which began to take place in those 

(«) In what I have said upon the Amalfitan code, I have found 
myself extremely indebted to Mr. Schomberg’s very ingenious ob¬ 
servations upon that subject, in his treatise on the maritime laws 
of Rhodes. 

8 countries 
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countries in the course of the 1^2th century. Accord¬ 
ingly, about the year 1194, Ricfiard the First, King 
of England^ on his return from his wild expedition 
to the Holj/ Land, having staid to repose himself for 
some time at the isle of Oleron, in the Bay of Biscay, 
an island which he inherited in right of his mother, 
whose portion it was in marriage with his father 
Hairy the Second, gave orders for the compilation 
of a maritime code. Some authors suppose that the Schomberj:*^ 
hardships and dangers, to which, in the course of his 
expedition, he saw adventurers by sea were exposed, 
induced him to promulgate a law, by which their 
condition might be rendered more comfortable. 

Others imagine, and probably their supposition is 
better founded, that the great intercourse between #b serv. o(i 
his English and French subjects, and their allies, re- , 

quired a certain general system of sea law, for the 
more speedy and impartial determination of all 
disputes which might occasionally arise. The laws 
of Oleron, therefore, which arc in substance but an 
abstract of the old Rhodian laws, witli some additions 
and alterations, accommodated to the practice of 
that age, and the customs of the Western nations, 
were proposed as a common standard and measure for 
the more equal distribution of justice among the peo¬ 
ple of different governments. These excellent regu¬ 
lations were so much esteemed, that they have been 
the model on which all modern sea laws have been 


founded; and two distinguished nations have con¬ 
tended for the honour of their production. France, 
jealous of the lustre which the English justly derived 
from the production of this code, with much anxiety 
claims this honour to herself; and very distinguished 
authors have stood forth the champions of her claim. 


The substance of their argument is, that FAeanor, cieiiaL 
wife of Henry the Second, King of England, and Mer. 

Duchess 

Jbmeiigoii. 
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Duchess of GuyennCt returning from the Holy Land, 
and having seen the beneficial eftects of the Consolato 
del Mare, ordered the first draught of the judgments 
or laws of Olcron to be made : that her son Richard 
the First, returning from the same expedition, enlarged 
and improved what his mother had begun; that they 
were certainly ^intended for the use of the French 
merely, because they were written in the old Gascon 
French, witliout any mixture of the Norman or En^- 
' lish languages: that they constantly refer for ex¬ 
amples of voyages to Bourdeaux, St. Malo, and other 
sea-ports in France ; never to the Thames, or to any 
port of England or Ireland: and that they were made 
by a Duchess and Duke of Gxiyennc, for Guyenne, 
^and not for their kingdom of England. One of these 
learned writers adds a reason, which he thinks very 
conclusive, to prove that, these laws were of French 
extraction; namely, that from their first appearance, 
their decisions have been treated with extreme re¬ 
spect in the courts of France. 

in these days, it is very immaterial whether France 
or England is entitled totlie honour they respectively 
claim, and I shall not tire the reader with any argu¬ 
ment upon the point, {a) 

Anderson in his history of commerce has expressly 
stated, but he does not adduce any authority in sup¬ 
port of his opinion, that the laws of Oleron treat of 
insurances. I have read them repeatedly with the 
direct view of discovering whether insurances were of 
so ancient a date: but I have not found a single word 

(a) For the arguments in favour of the English claim, the reader 
may consult Selden’s Mare Clausum, lib. 2. cap. 24. Mr. Justice 
Blackstone’s Commentaries, vol. i. page 418. Schomberg’s Ob¬ 
servations, page 88. 


which 
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which could induce me to subscribe to such an asser¬ 
tion.. In confirmation of my opinion, Enierigon^ 
speaking of these laws, has observed, “ II rCy estpas 
** dit le mot.du contrat d*Assurance, qui apparemment 
“ n'etoitpas encore alors en usage” 

* 

But while we pay due respect and veneration to 
those maritime regulations, which distinguished the 
iJouthern and Western parts of Europe, it would be 
improper silently to pass over the laws, which were 
ordained by an industrious and respectable body of 
people, who inhabited the city of Wisiniy, famous for 
its commerce, and renowned on the shores of the 
Baltic. The merchants of tliis city carried on so ex¬ 
tensive a trade, and gave tliemselves up so entirely 
to commerce^ that they must doubtless have found a 
great inconvenience in having no maritime code, to 
which they could refer to decide their disputes. To 
such a cause we are probably indebted for those laws 
and marine ordinances, which bear the name of 
Wisbuy, which were received by the Suedes, at the 
time they were composed, as a just and equitable rule 
of action, and which were long respected (and for 
aught I know, are to tliis day observed) by the Ger¬ 
mans, Swedes, Danes, and by all the Northern na¬ 
tions; although the city in which they received their 
origin, has long dwindled into insignificancy and 
contempt. At what time these laws were compiled 
is a matter of dispute; and different writers have 
adopted different periods, in order to answer their own 
particular ends, or to advance tlic honour of that age 
which it happened to be their business to extol. The 
writers of the North pretend that Wisbuy was a great 
commercial city, in the 9th century; from whence 
they argue, that their laws must be of very high anti 
quity; that they were the model, from which those 

of 
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of Oleron were copied, and that they were received 
and acknowledged by all nations in Europe, evpn to 
the Straits of Gibraltar. On the other hand it is an¬ 
swered, and with much strength of reasoning, that 
the Northern code is a transcript from that of OleroJJ, 
although it contains several additions: for it has been 
shewn, that thp laws of Olero7i were promulgated by 
Richard the First about the close of the twelfth cen¬ 
tury, at which time, as appears by the report of u 
Swedish historian, the city of Wisbuy was not built, 
nor for near a century afterwards; that the in¬ 
habitants were merely strangers collected together 
from different parts, who, so far from having any 
power or influence over their neighbours, were not 
absolute masters of their own city. Besides, if their 
laws had been prior to those of Oleroti, we should 
have found in the latter some regulations respecting 
insurances; because a copyist never would have 
omitted so material a branch of commercial legisla¬ 
tion, the laws of Wisbity having expressly mentioned 
insurances, and provided, tliatif the merchant obliged 
the master to insure the ship, the merchant shall be 
obliged to insure tiie master’s life against the hazards 
of the .sea. 

Af terwarils, towards the close of the fifteenth cen¬ 
tury, we find from history, that many considerable 
regulations were made at Barcelona in Spiain, respect¬ 
ing marine insurances. 

But if the laws of Wisbuy were not prior to those 
of Okroti, yet it is much to their honour, and shews 
in what estimation they were held in the greatest part 
of Europe, that after having for a long course of time 
enjoyed the highest authority in all the Northern tri¬ 
bunals for maritime affairs, they were thought worthy 

of 
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©f being adopted as the basis of the ordinances of the 
Hanseatkk league. Of this ancient and famous con- schomb. 
federacy it will be sufficient in this place to observe, 
that it began about the thirteenth century, and ’ ori- Robertson^ 
ginated with the cities of Lubeck and Hamlmrghf 
wliich were obliged to enter into a league of mutual 
defence, in order to protect themsclyes against the 
nations round the Baltick, who were extremely bar- 
l::arous, and infested that sea with their piracies. 

These two cities derived such advantages from their 
union, that other towns acceded to the confederacy, 
and in a short time, eighty of the most considerable 
cities, scattered through those countries, which 
stretch from the bottom of the BaHick to Cologne 


upon the Rhine, joined in the famous Hanseatick 
Beague; which became so formidable, that its al¬ 
liance was courted, and its enmity dreaded by the 
most powerful moiiarchs. This association, it is said, 
formed the first .systematic plan of oommcrce known 
in Europe: but notwithstanding this, they did not 
for a long time publisli any maritime code, but were 
entii'ely governed by tliose of Oleron and JVisbuy, Krrkjct, 

At a general meeting, however, held at Lubeck in 
the year iGl 1-, it was agreed to extract from those observ. 
compilations whate\ er should be thought most useful, 
and tiiat it should in lutiire be the rule of decision in 
every contested poi)it. It was prior to this time, Robertson’s 
about the fourteenth century, that the members of A'r!rer.Hi«. 
this league were iji their greatest splendour; their 
commerce was at ifs height ; they sii])plied the rest 
oH Europe with Jiaval stores, aiul they ]jitched upon 
dillerent towns, the most ejuiiit'.nt (jf which was 
Bruges in Flanders, wiierc th-cy established staples, 
in which their coniimace uas regularly carried on, 

'fhe sovereigns of Europe looked up to the llunsea- 
tkl League with esteem and admiration, and the 
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kings of France and England granted them consider¬ 
able privileges. But when this union had rendered 
them rich and powerful, they grcv/ arrogant and over¬ 
bearing, which induced the princes, whom they had 
offended, to take a closer and more accurate view of 
the danger which might arise from such a conspiracy, 
and of the advantages which might accrue to them¬ 
selves from the possession of their trade. These 
causes at last concurred to effect the decay of this al¬ 
liance, wbicli however is not wholly dissolved at this 
day; as the cities of Luheck, Hamburgh, and Bremai, 
maintain sufficient marks of that splendour and dig¬ 
nity with which this confederacy w'as anciently dis¬ 
tinguished. 


Having thus taken a brief’ but comprehensive view 
of the most considerable maritime states both of an¬ 
cient and modern times, I forbear to go more at 
length into the history of several governments, which 
have published naval regulations for the direction of 
their own subjects; because they are only binding 
within their own particular districts: they are very 
similar to those about which so much has been already 
said; they are all collected by Magens in the second 
volume of his Essay on Insurances, and are occa¬ 
sionally referred to in the course of the ensuing work. 
Besides, 1 hasten to give an account of the vast im¬ 
provements which have been made in this country 
within these last thirty years («), with respect to in¬ 
surances, and which are the main object of this en¬ 
quiry. It would, however, be improper, in a work 
of this nature, entirely to pass over the French 
nation, the maritime strength of which has of late 
years considerably increased; and whose writers 
upon commercial affairs would reflect honour upon 
any country. 

(a) This was origii.ally written in 1786. 

Few 
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(a) Few people understand the theory of commerce 
better than our neighbours on the Continent; and 
yet they have not in practice come up to what might 
have been expected. It is true that France from her 
situation, fjom the bent of' her people to certain ma¬ 
nufactures, from the happiness of her soil, and her 
natural advantages, must be always possessed of a 
great internal and external trade, which must add 
greatly to her wealth, and render her the most re¬ 
spectable power on the Continent of Europe. But 
the French do not naturally possess tliat undaunted 
perseverance, which is necessary for commerce and 
colonization. It is besides a great disadvantage to 
the commerce of France, tliat as its government is 
military, the profession of a merchant is not so ho¬ 
nourable as in FMgtand, so that the French nobility 
think that it would be beneath them to attend to the 
drudgery of trade, and that it would degrade their 
ancestry to allow any of their sons to follow the bu¬ 
siness of a merchant, 'fhe consequence of this i.-s, 
that the church, the law, and the army, are stocked 
with the members of noble families; and the counting- 
house is by them entirely deserted. At one period, 
indeed, there was an appearance that France would 
make as illustrious a figure amidst the powers of Eu¬ 
rope in trade, as she then did as a warlike nation. 
The period, to which I allude, was under the admi¬ 
nistration of the famous Colbert, who, next to Henri} 
the Great, may justly be styled the father of tiie 
French commerce and manufactures. This illustrious 
man, who was of Scotch extraction, descended ot a 
family no way considerable by its splendour or anti¬ 
quity, raised himself by his activity, diligence, and 


(a) It is hardly necessary to mention, that these observation.o 
were originally written long before any change bad taken place, ei 
been attempted, in the government of I^rance. 


VOL. I. 


C 


know- 



XXXIV 


INTRODUCTION. 


Huct Hist. 
(In Com¬ 
merce ct dc 
la Naviga¬ 
tion des 
Anciens, 
|*ref. 


Vie de 
Coi^icrt, 


knowledge of commerce, to the first offices under the 
government of France. Being appointed to the su- 
perintendance of the finances, he proposed such re¬ 
gulations as brought about the purpose he intended, 
the orderly and frugal management of them; and 
established the trade of France with the Fast and 
West Indies, from which she has reaped considerable 
benefits. He also patronized and encouraged the 
liberal arts and sciences, reformed the courts \>f 
justice, and introduced many important regulations, 
which regarded the order of society. But in 1669, 
when appointed secretary of state, and intrusted 
with the management of affairs relating to the sea, he 
had a full opportunity of exerting those talents, which 
he so eminently possessed, and for the exertions of 
which his name has been transmitted with so much 
honour to posterity. In order to gain a proper in¬ 
sight into the true effects of commerce upon the 
various nations of the world, and the advantages of 
some particular branches of trade, he procured and 
employed learned and diligent men to enquire into 
the commercial histories of cities long since de¬ 
stroyed, and the nature of the climate, soil, and pro¬ 
ductions of the countries then rising into notice. It 
was to this spirit of enquiry in this famous statesman, 
that the world is indebted, as appears from the dedi¬ 
cation, for that very masterly performance upon the 
commerce and navigation of the ancients, written b}' 
Iluet, bishop of Avy'anches and Soissons, who is justh 
entitled to a high rank .among men of letters. Colbert 
having thus made use of the labours of others, in or¬ 
der to gain useful information^ undertook to restore 
the navy and commerce of France; and he completed 
all his services by the publication of that excellent 
body of sea laws, known by the name of the Ordi- 
nances of Lewis the 14th, which comprehend every 
thing relating to naval or commercial jurisprudence; 
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and of which the doctrine of insurances forms a con¬ 
siderable part. To its merit all Europe has borne 
testimony; and the name of Colbert must ever be 
mentioned with respect, when the ordinances of 
Lewis the 14th are the subject of conversation, (a) 

These ordinances have had the good'fortune to meet 
with a laborious commentator in Valin, who, being 
flioroughly sensible of the advantages which his country 
must necessarily derive from such an excellent code, 
has, with a degree of labour and industry which ex¬ 
cite our admiration, and which are highly deserving 
of imitation, placed it in the most favourable point 
of view, has cleared up every obscurity, by tracing 
these laws to their ancient sources, and by a full in¬ 
vestigation of old ordinances, and the decisions of 
former tribunals, has added much to the mass of 
learning upon subjects of this nature. But of all the 
sources, from which modern French legislators could 
derive the most essential information, the famous 
treatise called “ Le Guidon ” was the chief. This cicImc, 
tract was republished by Clcirac, wdio pays a due 
compliment to its merits, in his work upon the 
Usages and Customs of the ISea: and although in its 
style and manner it certainly savours of the mst of 
antiquity, yet it contains the true principles of naval 
jurisprudence. If the style be antiquated, anti the 
text be corrupted in some places, yet the treatise is 
still valuable by the wisdom v'hich shines through the 

(a) It was under the administration of Colbert, tliat the French 
laid the foundation of Quebec, on the banks of the river St. Law- Frjiicj 'ij, 
rence; and he performed a work, wliich, .says a French liistorian, 

» 1 , oscyjtoiii* f 

even in the eyes of Richelieu, bcerued to surpabs human power; p, jo 2 . 
and that was to effect a junction between the A.tlantic and the 
Mediterranean! by means of a canal, the execution of which at¬ 
tracted the admiration of Europe, and added much to the splen¬ 
dour of French commerce. 

c Q 
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whole, and the number of’ decisions which it con¬ 
tains. 

« 

Upon this occasion let me not forget to take proper 
notice of two very modern and distinguished French 
writers, M. Pothier and M. Emerigon. The former 
of these has written admirable dissertations upon every 
species of express and ijnplied contracts, and amongst 
the rest upon that of insurance; he has considered 
Poiiiier, i various subjects with so much clearness and perspi- 
toin inuito, jjjjg produced so many apposite examples 

in support of’ the positions he advances, that^they 
greatly contribute to the advancement of the knoAV- 
ledge of this bi anch of juris{)rudeijcc. His style is at 
the same time manly, neat, and classical; and well 
suited to didactic discourses, {o') 


piiu lo., M. A'Mcr/" on has, in his work, confined himself to 

tlie consideration of marine insurances, and to the con¬ 
tract of bottomry only. This being the case, he has 
gone into those subjects much more at length than 
any former French writer; and has, with infinite la¬ 
bour, unwearied study and reflection, collected the 
elecisioiis and authorities applicable to the purpose of 
his work. This learned foreigner, I understand, 
holds a distinguished rank among the advocates of 
his own country: and his treatise upon insurances 
will by no means diminish his fame. 

We have seen, that the naval reputation of the 
English was arrived at a great height in the twelfth 


(a) 'ri)D attention of English lawyers was first dtawn towards the 
work.S'of tliis t niincnt judge, by that ilietinguished luminary of our 
own country, Sir \V. Jonep, in his ti’oatise on the Law of Bail- 
nicnts ; and we luive now an opportunity of perusing, in an English 
dress, Pothier's 'freutisc on the Law of Obligations, well trans¬ 
lated, and acfiompanied l>y several very learned notes, illustrative 
of the EnglLh iaw on tlie subject, by W. D. Evans, Esq. 

century, 
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century, for the laws of Oleron, of the merits of 
which much has been said, were at that time compiled 
by an English monarch, and received here as the re¬ 
gulator of naval affairs. The progress of commerce, 
however, in this country, was not answerable to so 
auspicious a beginning; for in the reign of Edxcard 
the Third, upwards of' a century afterwards, com- Eng oa. 
i\^ercc and industry were at a very low ebb. That 
monarch, struck with the flourishing state of the 
Northern provinces, which have been already de¬ 
scribed, and perceiving the true cause of their pro¬ 
sperity, endeavoured to excite a spirit of industry 
among his subjects, wlio seemed to be blind to the 
advantages of their situation, and ignorant of those 
sour;ecs, from which they might derive wealth and Robertson's 
opulence. So far were they lulled by ignorance and rety,L%”' 
indolence, that they did not even attempt those ma¬ 
nufactories, the materials of 'which they themselves 
supplied to foreigners. Notwithstanding the en¬ 
deavours of Edxcard, and the many wise establish¬ 
ments proposed ami encouragetl by him, it w'as not 
till the reign of Elizabeth that the Elnglish began to 
discover their true interests, and the arts by which 
they were to obtain that pre-eminence and rank, which 
they-hdw hold among commercial nations. This slow 
progress of commerce in this country may be ac¬ 
counted for on various grounds. Din ing the Saxon 
heptarchy, England was split into many kingdoms, 
perpetually at variance with each other; it was ex¬ 
posed to the fierce incursions of the Northern pirates; 
it was sunk in barbarity and ignorance; and conse¬ 
quently was in no condition to cultivate commerce, 
or to pursue any system of wise or useful policy. 

To this succeeded the Norman conquest, and all the 
consequences of a feudal government, military in its 
nature, hostile to commerce, and the arts and refine- • 
merits of a liberal and civilized people. Scarce had 

c 3 the 
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the nation recovered from the shock occasioned by 
this revolution, when it was engaged in supporting 
its monarch’s pretensions to the French crown, and it 
long continued to waste its vigour and wealth in wild 
endeavours to conquer that country. To this we may 
add the destructive civil wars between the houses of 
York and Lancaster, which long deluged the kingdom 
with blood: and to which a period was at last happily 
put by the union of their several titles to the crown 
in the person of Henry the Eighth. The reform¬ 
ation then took place under that monarch, and it was 
not till the reign oi EHzaheth, that the feuds an*d dis¬ 
sensions which such an important event was likely to 
occasion, began to subside. During her long reign, 
and her wise and prudent administration of govern¬ 
ment, commerce began to rear its head, and found 
shelter and protection from the managers of public 
ufliiirs. From this short sketch, it is not much to be 
wondered at, that England was one of the last na¬ 
tions of Europe which availed herself ol‘ her great 
commercial advantages: but she has since made 
ample amends for her long continued indolence and 
inactivity, by the amazing extent of her commerce, 
and the wise laws and regulations to be found in her 
system of maritime jurisprudence. 

While commerce continued in this weak and. 
languid state, it cannot be supposed that insurances, 
which spring from commerce, were at all encouraged 
or understood. It is true, that the Lombards came 
into England in the 13th century, and it is universally 
agreed, that whatever may have been the origin of 
insurances, they were introduced into England by 
that active and industrious people. This idea is 
countenanced and confirmed by the clause to this day 
inserted in all policies of insurance, “ that this writ- 
“ ing or policy of assurance shall be of as much 
“ foite and effect as any writing heretofore made in 

“ Lombard 
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“ Lombard Street, &c.” the place where these Italians 
are known to have taken up their residence, and car¬ 
ried on their trade. The preamble to the statute of 
Queen Elizabeth, which will be presently mentioned, 
speaks of insurances as having existed time out of 
mind in this kingdom. Be this as it may, it is certain 
that prior to the reign of that princess veiy few in¬ 
surances had been effected; or, if effected, no ques¬ 
tion had ever arisen upon them in any of the superior 
courts. So little were the judges acquainted with 
the nature of the contract, that so late as the 30th and 
dlst.of Elizabeth^ reign, it became a question where 
an action upon a policy of insurance should be tried, 
the policy having been effected in London, and the 
ship detained in the river Soane in France. The 
policy was on a ship from Melcombe Regis, in the 
county of Dorset, to Abbeville in France. The plain¬ 
tiff* declared, that the ship, in sailing towards Abbe¬ 
ville, to mi, in the river of Soa7ie, was arrested by 
the King of Frame. The parties came to issue upon 
the question, whether the ship was so arrested or 
not: and it was tried before Lord Chief Justice Wray, 
in the city of London; and a verdict was found for 
the plaintiff*. In arrest of judgment it was moved, 
that this issue, arising merely from a place out Cff the 
realm, could not be tried in London. But it was re¬ 
solved by the court, that this issue should be tried 
where the action was in this case brought: for the 
promise, which is the ground ajtd foundation of the 
action, was made in London; and the arrest now in 
issue is not the ground of the action which is founded 
on the assumpsit, and the arrest is the breach of the 
assumpsit. 

\ 

This is the most ancient case I have been able to 
find upon the subject of insurances; and I thought 
proper to insert it here, as the best proof that, prior 

c 4 to 
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lo the reig’Ti of* Elizabeth, this contract could have 
been very little, if* at all, known. We have seen, 
how'Gvci’, that under Klizabclh, the genius of England 
began to disjilay itself: about which time, also, the 
legislature began to think the regulation of matters 
of assui ance an object well worthy their most serious 
attention; and'it cannot but afford us much pleasure 
to find, that even in that early age the true principles 
upon which this species of contract is founded, and 
upon which it ought to he protected and encouraged 
in a commercial nation, were clearly and fully under- 
stood. In the preamble to an act of parlianfent, 
passed in the ISd year of* the reign of Queen Eliza¬ 
beth, “ concerr,ing matters of assurance used amongst 
“ merchants,” the sense of the legislature upon the 
subject is expressed with clearness and perspicuity. 
After reciting, that it has ever been the policy of this 
nation to encourage trade, and that policies of as¬ 
surance have existed time out of* mind, it goes on to 
state the advantages to be derived from their en¬ 
couragement in a commercial nation. “ By means 
“ of which policies of assurance, it cometh to pass, 
“ upon the loss or perisliing of any ship, there fol- 
“ loweth not the undoing of any man, but the loss 
“ Ijghtetli rather easily upon many, than heavy u])on 
“ few, and rather upon them that adventure not, 
“ than upon those who do adventure, whereby all 
“ merchants, especially those of the younger sort, 
are. allured to venture more willingly, and moj c 
freely.” 






The purpose of that statute was, to erect a particu¬ 
lar court for the trial of causes, relative to policies of 
insurance, in a summary way; and to that end the 
statute ordained, that a commission should issue 
yearly, directed to the Judge of the Admiralty, the 
Recorder oiLondon, two doctors of the civil law, two 
common lawyers, and eight merchants, empowering 

any 
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any five of them to hear and determine all such 
causes, arising in hondon; and it also gave an appeal 
from their decision, by way of bill, to the Court-of 
Chancery. But this statute not entirely answering 
the intention of the legislature, some further regula¬ 
tions were made by a subsequent statute: such as the i.; n 
reduction of the number necessary to constitute a 23 . 
qqpruin. I forbear entering at length into this mat¬ 
ter, the court erected by these statutes being now 
entirely disused. The reasons of this may be col¬ 
lected from some few decisions in our i-eporters: but 
one appears on the face of the statute itself; namely, 
that its jurisdiction was not sufficiently extensive, 
being'confined to such causes only a.s' aro.se in London. 


By a case reported in Sfijle, we find, that a prohi¬ 
bition issued to the court of policies of insurance, to 
prevent it from proceeding in a case of insurance 
iq)on a life, the Court of King’s Bench being of 
o})inion, that the statute meant to give the court 
below cognizance of such contracts only as related to 
merchandize. 


Bendir v. 
Oyle, Style, 

160. 


In another case it seemed to be the opinion of the D»ibie». 
Court of King’s Bench, that the jurisdiction of this 
newly erected court did not extend to suits brought ^9*- 
b) the assurer .against the assured; but only to such as 
were prosecuted by the latter against the former. It 
is true, in Sir Barfholometv Shoxcer’s note of the case, 
no decision appears to have been made; but a rule to 
shew cause why a prohibition should not issue was 
obtained; and no notice is afterw'ards taken of it, al¬ 
though the learned reporter was himself the counsel 
in the cause, who had obtained the original rule. 


But a case reported m Stderfin. seems to have struck Camc v. 

,1 , ■ r. 1 • ,1 Mov. 2S. 

a more severe blow at the existence or tins court than 
any of those cases I have mentioned; for itw'as there 

held, 
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lield, tluit it was no bar to an action upon a Policy of 
Insurance at the eonimon law to say, that the plaintiff 
had sued the defendant for the same cause in the 
court erected by the statute of EUzabeth, and that 
his suit was there dismissed. 

l,cx Mrrc, These causes co-operating, together probably with 
some instances of partiality in the Judges, this court 
fell into disuse, no commission having issued for maliy 
years; but insurance causes are now decided, like all 
other questions of property, and by that mode of trial 
most agreeable to the nature of our constitution, by a 
trial in a court of common law. 

It has been much the fashion of late years to insist 
upon the advantages, which the trading part of the 
nation would derive, from the establishment of some 
equitable and amicable judicatory for the trial of all 
disputed points in matters of insurance. This is only 
another proof of the weakness and fallability of the 
human mind, which is never satisfied with the enjoy¬ 
ments within its roach, however excellent they maybe; 
but pants afterthose of foreign growth. Thus, a people 
who are possessed of a species of trial, the best calcu¬ 
lated for the discovery of truth, and the advancement 
of justice, and which has excited the admiration of the 
world, are desirous of parting with such an advantage 
for a mode of trial, which is very unsatisfactory. 

The court erected by the statute of Elizabeth, and 
which has now fallen into disuse, is perhaps one of 
<lic strongest arguments, that can be adduced to 
prove, that such a judicature is not congenial to the 
spirit and dispositions oi'Britons, nor well adapted for 
the purposes of its institution. It is universally agreed 
by all writers upon jurisprudence, that nothing tends 
so much to the elucidation af truth, and the detection 
of fraud as the ppen viva voce examinarion of wit- 

6 nesses. 
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nesses, in the presence of all mankind: before Judges, 
who, from their knowledge of books and men, 
quired by long study and experience, are well quali¬ 
fied to discriminate and decide between right and 
wrong ; and before twelve upright citizens, who have 
an opportunity of observing the appearance, counte¬ 
nance, inclination, and deportment of those who are 
thus examined upon oath. Besides the subjects of 
those states, which have established these equitable 
tribunals, sensible of the superior advantages of the 
English institution, feeling that in great mercantile 
ques£ions the greatest attention is paid to the eternal 
and immutable principles of reason, and that all men, 
whether natives or foreigners, here meet with an equal 
measure in the administration of justice, fly to this 
country to make their contracts of insurance, that, in 
case of a dispute, they may have the benefit of its 
laws. Did it fall within the compass of this enquiry, 
1 could relate many cases, of the truth of which I 
have not the smallest reason to <loubt, which would 
serve to shew the idea entertaii>ed by foreigners of 
our mercantile jurisprudence, and the high repute and 
estimation in which our Judges are justly held by the 
European nations. 

But though the court of Policies of Assurance has 
been long disused; though it is near a century since 
questions of this nature became chiefly the subject of 
common law jurisdiction j yet I am sure I rather go 
beyond bounds, if I assert that in all our reporters 
from the reign of Queen Elizabeth^ to the year 1756, 
when Lord Man^ld became Chief Justice of the 
King’s Bench, there are 60 cases upon matters of in¬ 
surance. Even those cases which are reported, are 
such loose notes, mostly of trials at Nisi Prius, con¬ 
taining a short opinion of a single Judge, and very 
often no opinion at all, but merely a general verdict, 
i hat little information can be collected upon the sub¬ 
ject: 
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ject. From hence it must necessarily follow, that as 
there have been but few positive regulations upon in- 
suninces, the principles, on which they >vere founded, 
could never have been widely diffused, nor very ge¬ 
nerally known. 


m 

This was owing to some defects, which were dis¬ 
coverable in the proceedings in our courts, and in th_p 
delays and expences which suitors experienced ; so 
that they rather chose to submit to their first loss, 
than be harassed by the delays of the law, or be at 
the expence of tiyirig a question, of which the‘deci¬ 
sion might perhaps be of less moment to the indi¬ 
vidual than to the public. These defects were so 
glaring, that it was one of the first acts of Lord 

administration to apply a remedy ; aJid 
his labours have been happily attended with such 
success, that they have been of essential servict' to 
tJie nation in general, considered in a coinnuTcial 
liglir, and have excited the applause and approbation 
or' Europe. 


Before the time of this venerable .ludge, tire legal 
proceedings, even on contracts ol‘insurance, were sub¬ 
ject to great vexations and ojrpressions. If the un¬ 
derwriters refused payment, it was usual for the in¬ 
sured to bring a separate action against each of the 
underwriters on the ])olic)', and to jrrocced to trial on 
all. The multiplicity of trials was oppressive both to 
the insurers and insured ; and the insurers, if they 
liad any real point to try, were put to aji enormous 
expcnce, before they could obtain any decision of 
the question which they wished to agitate. Some 
imderwriters, who thought they had a sound defence, 
and who were desirous of avoiding unnecessary costs 
or delay to themselves or the insured, applied to the 
Court cf King’s Bench to stay the proceedings in all 
the actions but one, undertaking to pay the amount 

of 



INTRODUCTION. 


xlv 


of their subscriptions with costs, if the plaintiff should 
succeed in the cause w'hich was tried; and ofiering 
to admit on their part every thing xvhich might bring 
tlie true merits of the case before the court and jury. 
Ileasonable as this offer was, the plaintiff) either from 
perverseness of disposition, or the illiberality and 
cunning of his advisers, refused his consent to the ap¬ 
plication. The Court did not think themselves war- t Cnmard, 
lanted to make such a rule without his consent; but ' ‘ 
Mr. Justice Denison intimated that if the plaintiff 
persisted, against his own interest, in his right to try 
all th.e causes, the Court had the power of granting 
imparlances in all but one, till there w^as an opportu¬ 
nity of trying that one action. I.,ord Mansjield then 
stated the great advantages resulting to each party 
by consenting to the application which was made; 
and added, that if the plaintiff’ consented to such a 
rule, the defendant should undertake not to file any 
bill in equity for delay, nor to bring a writ of er¬ 
ror (a), and should produce all books and papers that 
were material to the point in issue. J’liis rule w^as 
afterwards consented to by the plaintiff) and was 
found so beneficial to all parties, that it is now^ grown 
into general use ; and is called The Consolidation 
Jlnlc. Thus on the one hand, defendants may have 
questions of real importance tried at a small expence j 
and plaintiffs are not delayed in their suits by those 
arts, which have too frequently been resorted to in 
order to evade the payment of a just demand. 

In former times, the whole of the case was left ge¬ 
nerally to the jury, without any minute statement 
from the Bench of the principles of law, on which in- 

(a) The Court of Common Pleas were unanimously of opinion, 
after consideration, that a defendant who had entered into tlie 
consolidation rule could not bring a writ of error at all, although 
there be manifest error upon the record. Camden v. Edie, 1 H. 

Blac. Rep. 21. 

?uriincefl 



INTRODUCTION. 



surances were established ; and as the verdicts were 
general, it was almost impossible to determine from 
the reports we now see upon what grounds the case 
was decided. Nay, even if a doubt arose in point of 
law, and a case was reserved upon that doubt, it was 
afterwards argued in private at the chambers of the 
Judge who tried the cause, and by his single decision 
the parties were bound. Thus, whatever his opinion 
might be, it never was promulgated to the world: and 
■could never be the rule of decision in any future case. 

Lord Man^eld introduced a different mode of pro¬ 
ceeding ; lor in his statement of the case to the jury, 
he enlarged upon the rules and principles of law, as 
applicable to that case; and left it to them to make 
the application of those principles to the facts in evi¬ 
dence before them. So that if a general verdict were 
given, the grounds, on which the jury proceeded, 
might be more easily ascertained. Besides, if any 
real difficulty occurred in point of law. His Lordship 
advised the counsel to consent to a special case. In a 
special case, the facts are either admitted by the par¬ 
ties, or if they are disj)uted, are proved ; and then the 
Judge takes the opinion of the jury upon these facts, 
reserving the question of law to be agitated elscAvhere. 
These cases are afterwards argued, not before the 
Judge in private, but in open court before all the 
Judges of the Bench from which the record comes. 
Thus nice and important questions are now not hastily 
and unadvisedly decided; but the parties have their 
case seriously considered and debated by the whole 
Court; the decision becomes notorious to the world; 
it is recorded for a precedent of law arising from the 
facts found, and serves as a rule to guide the opinion 
of future .fudges, (r/) 

(a) It has been said, these special cases have dcstroj^ed the practice 
of special verdicts, and prevented applications by writ of error to the 
dernier wort f the House of Lords. With the multiplicity of business 

in 
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It had also been the custom, when cases were re¬ 
served, to leave it to the counsel on both sides to draw 
them up at their leisure. This introduced cmisidera- 
ble delays ; for every fagt became again a subject of 
dispute; and frequently from the hurry of business 
and Other avocations of the counsel, the case was 
neglected for a considerable time, before it was ready 
for the inspection of the Court. 

Now, whenever a case is reseiwed, the Judge him- 
self dictates to the clerk of the court the facts which 
ought to be stated, and the question upon which the 
opinion of the court is required; and in addition to 
this Lord Ma7isfield, whose rules are now the subject 
of our enquiry, ordered that all cases so reserved must 
be set down for argument within the first four days 
of the term following the trial; otherwise the judg¬ 
ment must be entered according to the finding of the 
jury. 

One additional improvement in the proceedings re¬ 
mains to be mentioned. Before Lord 
time, it was almost a matter of course not to decide 
any case, without hearing two arguments upon it: but 
in tlie very first cause which is reported of His Lord- 
ship’s decisions, he expressed himself to this eftect: ib 
“ Wliere we have no doubt, we ought not to put the 
“ parties to the delay and expcncc of a farther argu- 
“ ment, nor leave other persons who may be interested 
“ in the determination of a point of a general nature, 

“ unnecessarily under the anxiety of suspence.” 
When we add to these wise regulations the consider- 


in that Housc^ and appeals from Scotland, if writs of error had been 
brought in one-fourth of the special cases argued in the courts 
below, (supposing them to have been special verdicts,) no period 
of time could be predicated long cnougb to bring those cases to a 
conclusion in that House* 
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ation that Lord Mansfield, during his long administrd- 
tion of justice, gave up a great part of his time, and 
employed his talents in the elucidation of those points, 
whicJi tend to fix the system of mercantile jurispru¬ 
dence upon the surest grounds, we need not wonder 
that that part of it which relates to marine insurances, 
has attained 4:0 its present state of perfection. 

A complete system of jurisprudence cannot be sud- 
. denly erected : but there is rather matter to excite our 
wonder that so much has been done in this respect 
within the last 40 years {a), than ground to complain 
that little has been effected. It is the boast of this 
age, that in it the great foundations of maritime ju¬ 
risprudence have been laid, by clearly developing the 
principles on which policies of insurance are founded, 
and by happily applying those principles to particular 
cases. It will be the business of the following work, 
which professes to lay down a system of the law as it 
now stands, to point out, among other things, the 
improvementswhicli have been made by the legislature 
from time to time on the system of insurances, by 
many wise statutes and salutaiy restrictions 5 and to 
prove, that the learned .Jiulges ol’tlie courts both oJ' 
law and equity, by their liberal and equitable con¬ 
struction of those statutes, and by adf)pting the true 
principles of corainerce in their decision ot’the rnanv 
intricate cases which have been brought before them, 
have added another pillar to that beautilul structure 
of rational jurisprudence, which has deservedly ac¬ 
quired the admiration of mankind. 

(rt) This work was originally published in 1767. 
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CHAPTER I. 

Of the Policy. 

l^OLICY is the name given to the instrument, by which 
the contract of indemnity is effected between the insurer 
and insured ; and it is not, like most contracts, signed by both 
parties, but only by the insurer, who on that account, it is 
supposed, is denominated an underwriter. Notwithstanding 
this, there are certain conditions, of which we shall hereafter 
have occasion to speak, to be performed as w'ell by the person 
not subscribing, as by the underwriter, otherwise the policy 
will be void. Of policies there seem to be two kinds, valued i Lurr. 
and open policies: and the only difference between them is 
this, that in the former, goods or property insured are valued 
at prime cost, at the time of effecting the policy; in the latter, 
the value is not mentioned : that in case of an open policy, the 
real value must be proved; in a valued policy it is og?m/, 
and is just as if the parties had admitted it at the trial. 

Although policies of insurance are not to be ranked with Skinn. 5-j. 
spcctialty contracts, not being under seal, yet they have always 
been held as sacred agreements, and of the first credit: 
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2 OF THE POLICY. [Chap. I. 

• much 50, that when once they are underwritten, they cannot 
be altered by either party; because it would open a door to 
an indnite variety of frauds, and introduce uncertainty into a 
species of contract, of which certainty and precision are the 
most essential requisites. 

Henkie v. In a case before Lord Chancellor HardiXiicJce, this doctrine 
Exchl^ur admitted in its full extent. The plaintiff had insured a 
Ownpany, ship at and from London to Ostendy from thence to Hoiteidamy 
I V«s.3i7, thence to the CanarieSy warranted an Ostend ship, which 
ship was afterwards taken. The bill was brought to have the 
polic3’' rectified, for that the intention of the parties was mis¬ 
taken therein, which was, that the warranty was too general, 
and that the voyage should have been stated to take place 
from Ostend only, and not from London, The evidence in this 
case was the deposition of Knoxy the agent for tlie company; 
who deposed that the plaintiff applied to him to insure the 
ship, and that he believed the plaintiff told him, she was, or 
had been an English ship, and might say something concern¬ 
ing the manner or intent of making her an Ostend ship ; but 
that his answer was, that he would not enter into the manner, 
but that if the plaintiff would warrant her to be an Ostend 
ship, he would insure; and that on those terms, and no other, 
the agreement was made. There Avas the evidence of anothcT 
person, who varied from Knox; in addition to which it was 
said, there was the evidence arising from circumstances, for 
that it was impossible for the plaintiff to intend to insure her 
us an Ostend ship, she being then in Londony and could not 
be an Osteiid ship without going to Ostend ; for which proof 
was read that it was necessary she should be registered. 

Lord Chancellor, — “ llie first question is. Whether it suf¬ 
ficiently appears to the court, that this policy, which is a 
contract in writing, has been framcil contrary to the intent and 
real agreement ? It is certain, that to come at that, there 
ought to be the strongest proof possible; for the agreement is 
twice reduced into writing in the same Words, and must have 
tlic same construction: and yet the plaintiff seeks, contrary to 
both these, to vary them, and that in a case, where his witnesses 
vary from each other. The single deposition, upon which it 
dqrvnds, is very imcertain; and imports that they relied on 

the 
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tixe plaintiiTs warranty, leaving the transaction relating to the 
manner of making her an Ostend ship entirely to himself. His 
Lordship, therefore, as there was no evidence to vary the con¬ 
tract from the written words, ordered the bill to be dismissed.’’ 

At the same time it must be observed, that cases frequently 
may, and do exist, in which a policy, upon proper evidence, 
may be altered without any violation of the principles above 
laid down, and which has been often done by the courts, both 
of law and equity; for let it be remembered once for all, that 
in questions of insurance, which is a contract founded upon 
broad equitable principles, courts of common law arc bound 
by the. same rules of decision as courts of equity. After 
signing, policies arc likewise frequently altered by consent of 
the parties, and such policies are good, agreeably to the 
maxim, comentus tollit errorm^ 

An instance of the former kind of alteration of a policy Motteux v, 
occurs in the chancellorship of Lord Hardwicke^ to whose 
decision we last referred. The insurance was upon the ship of the Lon., 
five hundred pounds, and the policy stated, that the adven- 
ture was to commence immediately from the departure of the i Aikyn?, 
$hip from Fori St, George to London, The bill was brought 
by tlie plaintiftj suggesting that the owner liad employed a Mr. 

Halhead to insure the ship with the defendants, to commence 
from hir arrival at Fort St, George: that a label, agreeable to 
those instructions, with all the particulars of the agreement, 
had been entered in a book, and subscribed by Halhead^ and 
two of the directors of the company; that by a mistake the 
policy was made out different from the label; that the ship 
being lost in the Bay of Bengal^ after her arrival at Fort St* 

George^ but bfore her departure for England, the company 
refuse to pay; upon the suggestions, the plaintiff prayed that 
the mistake might be rectified, and that the company might 
be ordered to pay five hundred pounds with interest. 

His Lordship was of opinion that the label was a memoran¬ 
dum of the agreement, in which the material parts of the po¬ 
licy were inserted; that although the policy was ambiguous, 
the label made it clear; and as it was only a mistake of the 
clerk, it ought to be rectified according to the label. 
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Hi/ding V. 
Carter and 
another, 
Siitings at 
Cuildhall, 
Easter Va¬ 
cation, 
1781. 


In an action upon a policy of insurance and non assumpsil 
pleaded, the facts were, that Slubbs^ a broker, had instructions 
to procure an insurance on goods on board the Majy Galley 
of^t> dn'istopher's^ Captain A, commander that iituhhss 
in writing the policy, by mistake, nuide the insurance on the 
Mary^ Captain Hasl-exeood^ commander^ which was subscribed 
by the defendant; that the Mary Galley was lost, and then 
Stubbs applied to the insurers to consent to alter tlie policy, to 
which they agreed. It was urged that on account of the alter¬ 
ation the defendant should have an increase of premium, the 
ship Maiy being stouter than the Mary Galley. But Holt 
Chief Justice, ruled, that the action well lay upon the policy, 
and that the mistake might be set right- 

A policy of insurance, when effected, beemnes fho property 
of the insured: and if it \>(i*iirongfully withheUI, either by the 
broker employed by him to effect it, or by any other jiorson 
to whose hands it may happen to come, he may maintain an 
action of trover for it, as well as for any other species of 
property. 

Thus an action of trover was brought against the defend¬ 
ants for two policies of insurance. The defendants were 
brokers, who had written to the plaintiff^ the master of a vessel, 
that they had got tw'o policies effected ; the one on account ol 
the plaintiff’s cloaths and wages, the other on account of the 
ownci's, and that the underwriter was Mr. Ncicnhauu A loss 
having happened, the defendants produced a policy, under¬ 
written by one J, S. only insuring tlie ship, iii which tlie 
plaintiff had no interest. 

Lord Mansfield, — “I shall consider the dctbiidants as the 
actual insurers, and therefore the plaintiff must prove his in¬ 
terest and loss. The defence set up was, that the letter above 
stated ill evidence was written by the defendants’ clerk, 
through mistake; audit was said, that trover could not be 
maintained for that which never existed: hut His Lordship 
would not sufl’er the defendants now to contradict their own re¬ 
presentation ; and the plaintiff accordingly had a verdict to 
the amount of his interest, the premium being deducted.” 




Chap. 1.] OF THE POLICY. 

.It is material to obsei'vc, that policies of insurance, thougli 
called writtm instruments, are, for the convenience of trade, 
and the dispatch of business, generally printed, leaving bjanks 
ibr the insertion of names and all other requisites. This being 
the case, it is frequently necessary to insert written clauses, iu 
order to express the meaning of the parties to the contract, 
which, from some particular circumstances, ^ihe printed form 
mSy not sufficiently explain. T^hosc written clauses and con¬ 
ditions, thus inserted, arc to be considered as the real contract; 
llie court will look to them to find out the intention of the 
parties, and will consequently suffer such conditions to controul 
the printed words in policies of insurance. * 

« 

Having premised thus much of policies in general, it niiiy 
be proper to consider this subject in a threefold point of 
view: First, what persons may be insurers; Secondly, wljat 
things may lie insured; Thirdly, what the requisites of a 
policy are. 

1st. What persons may be insurers. It should seem, that 
by the common law and usage of merchants, any person what¬ 
ever might he an insurer, however unable he might be, from 
poverty, to make up the losses insured against, provided the 
merchant w’as weak enough to trust to sucli a security. In 
process of time, however, tlicre were so many who made a 
sliew of great wealth, in order to deceive the honest and 
unsuspicious trader out of his premiums, and who were in 
insolvent circumstances, that it became an object of national 
concern, and parliamentary interference. The mischiefs then 
existing in this branch of trade, and the dangerous conse¬ 
quences thence arising to the interests of the country, are to 
be collected from the preamble of the statute, which passed in 
the reign of George the First, to remedy these evils, and which 6 Geo. i, 
has in sonic, though not in any great degree, restrained the 
rule of the common law as to the unlimited right any man or 
body of men had to become insurers. “ Whereas it has been 
“ found by experience, that many particular persons, after 

* See the effect of the written and printed clanscs in a policy of insur¬ 
ance very lucidly explained by Lord Eiienborongh in giving judgment, in 
a cBiLsc of Bobertson v. French^ post, Ch, %, 0/ the Cofislruction of a Poiuy 
of Jjisurance* 
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[Chai^. 1 

they have received large premiums or consideration monies 
for or towards the insuring of ships, goods, and merchan- 
** diies at sea, have become bankrupts, or otherwise failed in 
answering or complying with their policies of insurance, 
whereby they were particularly engaged to make good, or 
contribute towards the losses which merchants and traders 
have sustained, to the ruin and impoverishment of many 
merchants an 5 traders, and to the discouragement of adven<* 
turers at sea, and to the great diminution of the trade, 
** wealth, strength, and publick revenues of the kingdom t 
And whereas it is conceived, that if two several and distinct 
corporations, with a competent joint stock to each of them 
belonging, and under proper conditions, restrictions, and 
regulations, were erected and established for assurance of 
** ships, goods, or merchandizes at sea, or going to sea, (ex- 
elusive of all or any other corporations or bodies politic 
already created, or hereafter to be created, and likewise 
exclusive of such societies or partnerships as now are, or may 
** hereafter be entered into for that purpose,) several nier- 
<< chants or traders, who adventure their estates, or part of 
** their estates, in such ships, goods, and merchandizes, at 
sea, or going to sea, (especially in remote or hazardous 
** voyages,) would think it much safer for thejn to depend 
** upon the policies or assurances of either of those two cor- 
porations, so to be erected and established, than on the 
policies or assurances of private or particular persons.” The 
statute tlien goes on to authorize his majesty to grant charters 
to two distinct companies or corporations, for the assurance of 
ships, goods, and merchandizes, at sea, or going to sea, and for 
lending money on bottomree. The statute also enacts that the 
corporations may purchase lands to the amount of one thousand 
pounds per annunit may have a common seal, and may be 
c£^ablc to sue and be sued at law; that each corporation shall 
provide a sufficient stock of ready money to satisfy and dis^ 
charge all just demands, arising upon their policies of insur* 
ance; and in case of refusal, the parties insured may bring 
their action against the corporation, and shall recover (hnMe 
damages and costs. This clause, however, giving double 
damages, was afterwards thought by the legislature to be hard 
and oppressive; and therefore, by a clause in a subsequent 
statute, these corporations \.cre allowed to plead the general 

issue 
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issue to any action brought against them; and the juryg, in VMe post, 
estimating the damages, as well with respect to them as any 
other persons, were left to their own discretion* 

a 

After several other clauses for the internal regulation of these 
corporations, the statute of the sixth of Geo. the First goes on 
to prohibit any other society or partnership whatsoever from 
making insurances, or lending money on bottomree. “ And Soc. lar 
be it enacted, that, from and after the granting or making 
the said charters or indentures for erecting the two corpora- 
tions before mentioned, and passing the same under the great 
“ sc»al, for and during the continuance of the said corporations 
** resj)ectivoIy5 or cither of them, all other corporations or 
“ bodies politick, before this time erected or established, or 
“ hereafter to bo erected or established, whether such corpo- 
rations or bodies politick, or any of them, be sole or aggre- 
‘‘ gate, and all such societies and partnerships as now are, or 
“ hereafter shall or may be, entered into by any person or 
** persons, for assuritjg ships or merchandizes at sea, or for 
‘‘ lending money on bottomree, shall, by force and virtue of 
“ this act, he restrained from granting, signing, or under- 
“ writing any policy of assurance, or making any contracts 
for assurance of or upon any sliip or ships, goods, or mer- 
“ chandizes, at sea, or going to sea, and for lending any 
‘‘ monies by way of bottomree as aforesaid: and if any corpo- 
“ ration or body politick, or persons acting in such society or 
“ partnership (other than the two corporations intended to be 
“ established by this act, or one of them) shall presume to 
“ grant, sign, or underwrite, after the twenty-fourth day of 
“ June 1720 , any such policy or policies, or make any such 
contract or contracts for assurance of or upon any ship or 
“ sliips, goods, or merchandizes, at sea, or going to sea, or 
‘‘ take or agree to take any premium or other reward for such 
policy or policies, every such policy and policies of assurance 
of or upon any such ship or ships, goods, or merchandizes, 

“ shall be ij)so facto A^oid, and all and every such sum or suras 
so signed and underwritten in such policy or policies shall be 
“ forfeited, and shall and may be recovered, one half to the use 
“ of his majesty, the other to that of the informer, by action; 
and if any corporation or bodies politick, or persons acting 
in such society or partnership, other than the two corpora- 

B i tions 
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“ tions intended to be erected by this act, or one of them, shall 
presume to lend, or agree to lend, or advance, by themselves 
‘‘ or any others on their behalf, after the said twenty-fourth day 
of \June 1720, any money by way of bottomree contrary 
to this act, the bond or other security for the same shall be 
ipsofacto void, and such agreement shall be adjudged to 
“ be an usurious contract, and the offenders therein shall 
suffer as in ca^s of usury: nevertheless it is intended and 
hereby declared, that any private or particular person or 
persons shall be at liberty to write or underwrite any po- 
licies, or engage himself or herself in any assurances of, for, 
or upon any ship or ships, goods, or merchandizes at sea, 
or going to sea, or may lend money by way of bottomree, 
as liilly and beneficially as if this act had never been made, 
so as the same be not on the account or risque of a cor- 
“ poration or body politick, or upon the account or risque of 
“ persons acting in a society or partnership for that purpose 
‘‘ as aforesaid/’ 

Upon this clause of the statute, a question arose at Guildhall. 
It was an action brought against the defendant to recover a sum 
of money received by him from one Bristow to the plaintifl^’s 
use. The plaintiff was an underwriter, and the defendant was 
a broker; and a loss having happened upon a policy under¬ 
written by the pla-intiff, ho had been obliged to pay it: but 
Bristow^ having agreed to take half the plaintiff’s risk, liad 
paid his moiety of the loss into the hands of the defendant, to 
recover it from whom this action was brought. 

Lord Kenyon C. J.—I am of opinion that the plainiiJl* 
cannot recover; for this is clearly a partnership within the 
act of parliament. If a single name appears on the policy, as 
in this case, the insurer shall never be allowed, if a loss happen, 
to defeat a, bondJide insurance, by saying to an innocent person, 
there was a secret partnership between another and myself^ 
and therefore the policy is void. But here the plaintiff is him¬ 
self tlie underwriter, who comes to enforce an illegal contract: 
it is a partnership pro hac vice -• and this party cannot apply 
to a Court of Justice to enforce a contract founded in a breach 
of the law/’ 


Ko 
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No motion was ever made to set aside the nonsuit; but two 
or three days afterwards, 'LordiKenyon took occasion to mention 
to the bar, that he had stated the case to the other Judges of 
the Court of Kin^s Bemh^ who were unanimously of the same 
opinion with His Lordship. 

• 

In a more modern case, the decision in Sullivan v. Greaves 
came under discussion in the Court of Common Pleast and the 
opinion given by Lord Ke^iyon was confirmed by the unanimous 
opinion of that Court. 

The facts were, that the two bankrupts were eaigaged in a 
partn^ership for the insurance of ships, which was carried on in 
the name of Robertso)!^ who, at the lime of his bankruptcy, had 
paid a much larger sum for losses than he had received for 
premiums; and to recover a moiety of this sum from Tylef^ 
estate was the object of tins action. The Lord Chief Justice 
Eyre having nonsuited the jjiaintifis at the trial, and a motion 
having been made to set the iion.suit aside, the learned Judges, 
after argument at the bar, delivered their opinions. 

Ld, Ch. J- Eyre, — This question depends on the true con¬ 
struction of the stat. d Geo, i. c. i 8 . By that act, the two cor¬ 
porations became the purchasers of the exclusive privilege of 
insuring on a joint stock; and to give edect to that privilege, 
all other persons arc prohibited from insuring on a joint stock. 
Now it appears clearly on the first view, that the provisions ol' 
the act are at an end, if a person, by mcreh' insuring in his own 
name, can have the advantage of a joint capital, which the act 
meant to prohibit. This partnersliij) tlicrefore is contrary to the 
spirit of the act: and it is also contrary to the letter of it. The 
12th section directs, that all socielios, This docs not at 

all go to confine the meaning of the legislature to an avowed 
partnership, insuring publickly in their own names; but the 
object is to prevent any other joint stock being embarked in 
insuring. This being so, the consequence unavoidably is, that 
no contract can arise directly out of such a proceeding,-so as 
to be the foundation of an action.’’ 


Mitchell 
and others, 
assignees ot' 
Robertson a 
harikriipt, w 
Cockhurn, 
assignee of 
Tyler a 
bankrupt, 

2 H, BlrtC. 

379* 


* Vide supra, p, 6. 
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Mr. J. Heatlu — “I am of the same opinion. It seems to 
me that the object of the statute would be totally defeated, if it 
were to extend only to those policies, in which the names of all 
the partners were inserted. It ex})ressly declares, that every 
policy subscribed by any person acting in a partnership shall be 
absolutely null and void, though it may be true that theparjty 
subscribing shall be estopped from setting up a secret partner¬ 
ship to defeat a bona Jide insurance. And the reason is obvious; 
trade is carried on according to the capital employed. Now 
the insurances would run to tlie extent of the capital, in wliat- 
ever name the policy might be subscribed- The object there¬ 
fore of the statute was to pi'eveut (he employment of a joint 
capital, which would afford the greatest competition with the 
cstablishccl corporations.” 


Booth V. 
Hodgson, 
6 Term 
Rep. 405. 
Acc. 


Mr. J. Rooke. — ** As to the second point, I agree tJiat if the 
contract be illegal, no action can arise out of it. But as to the 
first question, whether this contract were illegal or not, I must 
confess I had great doubts, till I heard tlie opinions of my Lord 
Chief Justice and ray Brother Heath, and also the case cited 
from Pai'k's Insurance, for it seemed to me that the statute only 
meant to prohibit insurances where botli parties knew that a 
partnership existed, but not where there was a sleeping partner¬ 
ship. But I was Very much struck with the observations of 
my Brother Heath, that the extent of the insurance would be 
in proportion to the capital employed, and if there were an 
increased capital there would be an increased rivalship with 
the corjwrations. Whatever doubts therefore I had, I submit 
to tlie authority of the other Judges.” 


Rule for setting aside the nonsuit was discharged. 


Aubert V. 




% Bos. & 
t*uU. 371. 


In a subsequent case, all these cases were considered and 
fully confirmed in the Court of Common Pleas, by Lord Eldouy 
Heath, Hooke, and Chamh'e, Justices. 


The rule then established by all these cases seems to be this, 
that if the credit of any company or society (except the two 
mentioned in the statute) be in any event pledged in a contract 
Tcesv. of this nature, the contract is void- And therefore where a 
7 Term R. company of ship-owners engaged to insure each other’s ships, 

though 
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though they covenanted severally^ and not jointly^ to pay a cer¬ 
tain sum in case of loss in proportion to their respective sharesi 
yet as there was a clause providing that in case of the insolv¬ 
ency of any one of the members, all the others were to be re¬ 
sponsible, the contract was void. 

But if in such an association, each individual subscriber is 
only liable for the sum to wliich his name appears, and not for 
the default of the other subscribers, it has been held by Lord 
Kenyon^ that such an association docs not infringe on the act 
of parliament. 

Tlicrc are clauses, in a subsequent part of the statute now 
under discussion, securing to the South Juast India 

Companies, all the rights and privileges which they had enjoyed 
previous to the ptissing of that act, and the right of lending 
money on bottomree to the captains of their own ships. 

This statute is the only positive regulation to be found in the 
law of this country, with respect to w'hat persons shall, or shall 
not be insurers. By virtue of tliat act, the two corporations, 
under the names of the Royal Exchange Assurance Office, and 
the London Assurance Office, were created and establishtSi, by 
charter of George the First, under the great seal of Great 
Britain^ bearing date the twenty-second day of June^ in the 
sixth year of his reign; and they still continue of^ces for the 
insurance of property. The legislature having thus anxiously 
provided for th%sccurity of those merchants, who might be de¬ 
sirous of carrying on an extensive trade, but who were deterred 
from doing so through fear of the insolvency of underwriters, 
having stipulated with the company that they should have suf¬ 
ficient funds for the payment of all demands that might be 
made, and at the same time, allowing to private underwriters 
the full liberty of insuring to any amount with those who were 
satisfiedtotrusttotheir private securities only; it is not to be 
wondered at, that the business of insurance increased to a de¬ 
gree almost inconceivable. Indeed, any person, since this 
statute, may insure as at the common law, with this single ex- 
cqition, that any policy subscribctl by a private firm or partner¬ 
ship, is absolutely void. 


Harrison v. 
Miliar, Sit¬ 
tings after 
Mich. 1796.' 
7 Term R. 
p. 340. 
note (d). 
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What things may be insured. I beg leave here to pre¬ 
mise, that I do not mean at present to go into the great question 
of insurance, upon interest or 7 io interest^ having reserved that 
for the subject of a distinct chapter. My design in this place 
is only to shew, what kinds of property arc the subject of insur¬ 
ance, upon supposition that every person, making insurance, is 
interested in the thing insured as the law requires. 




See post. 

ci4ip. 2 ‘, 

-vid 2.?, 


Tlic most frequent subjects of insurance are ships, goods, 
merchandizes, the freiglit or hire of ships: also houses, ware¬ 
houses, and the goods laid up in them from danger by fire; 
and insurance on lives. Of the two last of which, more will 
be said hereafter. But although insurances upon such.pro- 
pertjs as we luive just enumerated, most frequently occur in 
practice ; yet in the law-books we meet with cases which can 
Jjardly fall within any of those descriptions. 


7 'lius bottomree and respondentia arc a particular species of 
property which may be the subject of insurance. But then it 
iinist bo particularly expressed in the policy to be respo?it!enfiu 
interest; for under a general insurance angoods, the party in¬ 
sured cannot recover money lent on bottomree- Such has 
been, and is at this day, the established usage of merchants. 

This w^s solemnly decided in an action upon a policy ol’ in- 
’ Bur’row, suvaucc “ upou goods and merclia^idizes^ loaden, or to be louden 
1 ‘wfckstle ^^’oard the Denham, IVilliam Tryon, commander, at and 
Rep. 4CJ. from Bengal, to any ports or places in the Bast 

Indies, until her arrival in London^ The evidence ap¬ 
peared to be, that before the signing of the policy, the plain¬ 
tiff had lent Captain Trpon, upon the goods, then loaden, and 
to be loaden on board the said ship, on account of the said 
Captain Tiyon, the sum of seven hundred and sixty-four 
pounds, at respondentia, for which a bond was executed in tb(‘ 
usual form : that the ship, at the time of the loss, had goods 
and merchandizes on board, the property of Captain Trijon, of 
greater value than all the money he had borrowed: that the 
ship was afterwards burnt, and all the goods and merchandizes 
were totally consumed and lost. Upon these facts, the (juestion 
was. Whether the plaintiff could recover ? This case was twice 
argued at the bar; the Court took time to consider it, and were 
unanimous in their determination. 


10 
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Lord Man^eld, — I inclined at tlie trial, and since upon 
the argument, to support this insurance, being convinced that 
it is fair, and that the doubt has arisen by a slip in omitting 
to specify (as it was intended to have been done) that this was 
u respondentia interest. The ground of supporting this in¬ 
surance, if it could have been supported, was a clause of tlie 
19 G. 2. 5* which, as to the purpose of insurance, 

considers the borrower as having a right to Insure only for the 
surplus value, over and above the money he has borrowed at 
rcspo 7 }dentia. Yet we are all satisfied that this act of parlia¬ 
ment never meant, or intended to make, any alteration in the 
manner of insurances; its view was to prevent gaming or 
watering policies, where the insurer had no interest at all ; 
and if the lender of ntoncy at respondentia were to be at liberty 
to insure for more than lus whole interest, it would be a gam¬ 
ing policy; for it is obvious, that if he could insure all the 
goods, and insure his re$po 7 identia interest besides, this w'ould 
amount to an insurance beyond his whole interest- In describ¬ 
ing respo 7 ide 7 iiia interest, the act gfves the lender alotie a right 
to make insurance on the money lent: so that the act left it 
on the practice. I have looked into the practice, aiul I find, 
tliat bottomree and responde 7 itia are a partiadar species of in¬ 
surance in themselves, and have taken a particular denomi¬ 
nation. I cannot find even a dictw 7 i iii any writer foi'cign or 
domestic, that the r€sponde 7 itia creditor may insure upon the 
goois^ as goods- I find too, by talking with intelligent per¬ 
sons very conversant in the knowledge and practice of in¬ 
surances, thaim^y always do mention respondentia interest, 
wlicncvcr thejnRan to insure it. It might be greatly incon¬ 
venient to introduce a practfoe contrary to goxeral nsage^ and 
there may be some opening to fraud if it be not specified, Tlie 
ground of our resolution is, “ That it is now established, as 

the law and practice of merchants, that respo 7 identia and 
“ bottomree must be specified and mentioned in llie policy of 
“ insurance.” 

It is to be observed, that in this judgment the Court con¬ 
fined itself entirely to the case then before ft, but did not mean 
to decide, that a person, having a special interest in goods, 
could not recover under an insurance upon goods gciierall}v 

Lord Mansfieldy indeed, expressly said, at the conclusion ot 

his 
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3Bur. 1401. his argument, that they did not mean to determine, that no 
special interest in goods might be given in evidence, in other 
cases than in those of respondentia and boitomree^ if the circum** 
stances of the case should happen to admit of it. The lien 
vrhich a factor, to whom a balance is due, has upon the goods 
of his principal, comes under the exception taken by the Court; 
and an insurance upon sucli an interest seems to have been ad- 
I B«r. 4S9. mitted, if not absolutely held, to be good, in the case of Godin 
V. London Assurance Company, which will be fully stated in 
that part of this work wliich treats of double insurances. 


But although the decision in Glover and Black has never 
been called in question, yet it has since been ruled, that mqney 
expended by the ca[)tain for the use of the ship, and for wliich 
respondentia interest was charged, may be recovered under an 
insurance on goods^ specie, and effects, provided the usage of 
the trade, which in matters of insurance is always of great 
weight, sanctions it. 


' Thus in an action upon a policy of insurance 07 i goods, 
specie, and effects of the plaintiff^ who was also the captain, on 
board tlie sliip, the plaintiff claimed under that insurance 
money expended by him in the course of the voyage for the 
use of the ship, and for which he charged respondentia in¬ 
terest. 


Giegory v. 
OhiLtie, 

B. R. 
Tiiniiy, 


n a 


irt 


Lord Mansfield, after delivering his o}>iinon uj)on another 
point, wliich arose m the cause, and which mentioned 

in another part of this work, said, as to thc^cond question, 
whether the words, goods, specie, and ffects,^* extended to 
this interest, I should think not, if we were only to consider 
tlie w’ords made use of. But here there is an express usage^ 
which must govern our decision. A great many captains in 
the East India service swear, that tliis kind of interest is al¬ 
ways insured in this way, and I observe the person here in¬ 
sured is the captain, 

I Migers, ®y ^he maritime regulations of most, if not of all, the trad- 
ing powers in Europe, insurances upon the wages of seamen 
are forbidden: a regulation founded in wisdom and sound 
policy. In Great Britain, u great and commercial nation, 

15 suoh 
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such an ordinance is particularly necessary, and it is agree¬ 
able to the policy of the general law of that country, by which 
it is declared, “ That no master or owner of any merchant- 
“ ship shall pay to any seaman, beyond the seas, any money 
“ or effects on account of wages, exceeding one moiety of the 

wages due, at the time of such payment, till such ship shall 
“ return to Gn^eatBritain or Ireland'^ By this salutary law, 
the sailors are interested in the return of the ship; they will, 
on that account, be prevented Irom deserting it when abroad, 
from leaving it unmanned, and in times of danger, arising 
either from perils of the sea, or the attacks of an enemy, will 
be iiy)re anxious I'm* its preservation. But these good effects 
would be entirely defeated, if insurance on their wages were 
to be permitted; for to whatever cause tlie loss might be at¬ 
tributed, they would still be secure. It has been held in 
an express case upon the subject, that a sailor can neither 
insure his wages, nor any commodity, which lie is to receive 
at the end of the voyage in lieu of wages. How^ever, it 
should seem, that this regulation docs not mean to prevent 
mariners from insuring for the homeward voyage those wages 
which they have received abroad, or goods which they have 
purchased with those wages in order to bring them home; 
but, in such a case, they are considered in the same light 
with other men. 

lliese prohibitions do not extend to the masters of ships; 
and therefore it has been held that an insurance on the com¬ 
mission, privilqj^, &c. of the captain of a ship in the Afidcan 
trade is legal. 

In an action upon a policy of insurance upon Bart MarU 
hmougl^ otherwise Bencoolen^ in the East Indies^ for twelve 
calendar months, from the first of October 1759, to the first of 
October 1760, against an Etiropean enemy, for the benefit of 
the governor, it was doubted by the learned chief justice who 
tried that cause, whether a jmlicy against the loss of t'ort 
Marlborough for the benefit of the governor was good, upon 
the principle which does not allow a sailor to insure his wages. 
But afterwards, when he came to deliver tlie opinion of the 
court upon all the points in that cause, after mentioning tlii^ 
doubt, which occurred to his mind, he went on thus: But 

CUll- 
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considering that this place, though called a fort, was really 
“ but a factory or settlement for trade; and that he, though 
** called a governor, wfis really but a merchant; considering 
“ too', that the law allows a captain of a ship to insure goods 
which he has on board, or his share in the ship, if he be a 
“ part owner; and the captain of a privateer, if he be a part 
owner, to insure his share; considering too, that the ob- 
“ jection could not, upon any ground of justice, be made by 
“ the insurer, who knew him to be the governor at the time 
“ he took the premium; and as with regard to principles of 
public convenience, the case so seldom happens, (I never 
knew one before,) any danger from the example is little to 
be apprehended; I did not think myself warranted, upon 
that point, to nonsuit the plaintiff: especially too, us the 
“ objection did not come from the bar. Though this point 
“ was mentioned, it was not insisted upon at the last trial; 
“ nor has it been seriously argued, upon this motion, as suf- 
“ ficient alone to vacate the policy: and if it had, we arc all 
“ of opinion, that wc are not warranted to say that it is void 
“ upoto that account/' 

It has long been a question, how far insurances iipoii sliips 
or goods of enemies are politick or legal. Upon the continent 
of Europe it should seem, that tliey arc in general absolutely 
prohibited, under penalty of the insurance being void, and the 
delinquent’s forfeiting the sum, to whicli he had suhscrihctl. 
These laws have been passed from an idea, that »uch ijisur- 
anccs arc prejudicial to the interests of tlic c<^|^try tolerating 
such contracts, by enabling an enemy to continue his trade, 
on account of the degree of protection thus afibrded him 
against the maritime strength of the nation making the insur¬ 
ance. In England.^ till very lately, this (jucstion has been un¬ 
decided ; but the Court of King’s Iknicli have, in some 
modern instances, been unanimously of opinion that such in¬ 
surances are illegal and aln:ohitely void. 1 shall, how'cvcr, 
when 1 come to the chapter on illegal voyages, state the argu¬ 
ments on both sides of this important question. In this place 
I shall only observe, that in the year 1748, a bill was intro¬ 
duced into parliament, to prevent assurances on ships bc- 
longing to France^ and on merchandizes and effects ladeir 
thereon, duruig the then cxloting war with France'^ That 

bill 
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bill was opposed on principles of policy and expediency, by 
the two greatest lawyers and most eminent speakers of that 
age, the Honourable William Murray and Sir Dudley Byder • 
but the legislature thought proper to pass the bill into a law, 
inflicting a penalty of 500/. upon the persons making such 
insurances, and also declaring the policy to be void. 

The existence of that act, however, was limited by the 
duration of the then war. But in the year 1793 a similar 
legislative provision was made, declaring that insurances in 
the act mentioned shall not only be void, but the offending 
person shall be imprisoned tliree months. This statute was also 
temporary; but the decisions above alluded to, and which 
will to fully quoted hereafter, have determined that all in¬ 
surances upon the property of an open enemy are void, inde¬ 
pendant of the acts of parliament. It is not to be dissembled 
that these decisions are rather in opposition to the sentiments 
of Lord Mamjicld and Lord Hardmcke: for although the 
case does not seem ever to have come for a judicial opinion 
before them, yet it is evident, from what they have declared 
l)otli in parliament and on the bench, that on principles of 
expediency, those illustrious men were inclined to support 
such insurances, although it should seem, with all delerejice 
to such names, that even the expediency of the measure may 
greatly be doubted. 

One species of insurance on foreign ships or goods was 
formerly prohibited by statute, w^itli a view to secure to the 
EaU India Company the solo trade to and from the FmsI 
Jndica, and other places, biyond the Cape of Good Hope^ 
The statute, after reciting, that to admit of insurances on the 
sliips or vessels of foreigners trading to the Eaiit Indict may 
be a means of encouraging His Majesty’s subjects to share wnth 
foreigners, in establishing new societies or companies for 
carryinir on the said trade in the dominions of foreign states 
or princes, enacts, “ That no insurances shall be made, or 
“ money lent on bottomree, on Ibrcign ships or goods, boiiiul 
“ to or from the East Indies^ under the forteituiv uf treble 

the sum iiisuretl or lent.” It contains an exce[)tion, how¬ 
ever, in favour of insurances made, or to be made, on slops 
of the subjects of such sovereigns,. as carried 011 a trade with 
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that part of the world, previous to the month of October 1748- 
This act was to be in force for seven years. Whether upon 
a trial it was found to be a politick or wise regulation, I have 
not been able to discover : but the presumption is to the con¬ 
trary; as it does not appear from the statute book, that this 
act of parliament was continued, or that it was revived by any 
subsequent statute. 


Malyne, 
108 . ^ Burr. 
hSS5> 


3dly, Of the requisites of a policy. The form of a policy, 
now used in London^ is nearly the same which was adopted 
two hundred years ago, as may be collected from Mahjne ; 
but its antiquity cannot preserve it from just censure, it being 
very irregular and eonfused, and frequently ambiguous, from 
niakiuir use of the same words in different senses. ' 


The essentials in the contract of insurance are; First, the 
name of the person for whom (he insurance is made : Secondly, 
the naine.> of the ship and master: Thirdly, whether liny are 
sliip;*, goods, or juerdtandizes, ujmn \vl}i< h the insurance is 
made; Fointhly, tlie name of the place whore the goods aic 
laden, and wliither tliey are bound : Fiftljlv, tlie time when the 
risk begins, and when it eufU : *SixthJy, all tlic various })crils 
and risks which the insurer takes upon liiinself: Seventhly, 
the consideration or premium, paid ibr the risk or hazard 
run : Ijighthly, the month, day, and year, on whi(*h the polity 
is executed (ft) : Ninthly, the stamps required by at t of par¬ 
liament. Of each of these in (heir order. 


a Magens, 
65 . 169 . 


First, Of the name of the person in.sured. It was tbvmerJy 
very much the practiec to effect policies of in'^urance, in bUud' 
as it was called, tliat is, without specifying the names of the 
})ersons, ibr whose use and benefit, or on whose account such 
insurances wore made; a practice which had been found in 
many rcspcct.s to be misclncvous, and productive of great in¬ 


conveniences. This mischief was remedied at a T(‘ry early 


period in Genoa and France by the marine ordinances of those 


(a) If a policy is executed in the printed form, without any .'.pccific sub¬ 
ject of insurance being inserted in writing, and I he subject-matter is after¬ 
wards added in writing, and signed by some of the underwriters only ; this 
caimot bind those who do not sign. Langhotn v. Coioga/ij 4 Tiuoi/, jjo. 

(ountjwc.s, 



Chap. I.] 


, OF THE POLICY. 


19 


countries, wliich required the name of the person insured to 
be inserted in tlie policy, and whether he was to be •:i)iisidered 
in the capacity of principal or factor. In England a similar 14 Gee. 3. 
regulation took place in the year 1774, with I'espoct lo hv 
£?urances upon lives; but it was not till the year 1785, that 
any provision was made upon the subject as to policies upon 
ships and merchandizes, the statute of the r4th Geo, 3. having 
in terms exempted marine insurances from ifs operation. 


The statute declares, That, from and after the fifth day 
iA'Julij 1785, it shall not bo lawful lor any person or per- 
sons, who reside in Great Britain^ to make, or cause to be 
made, any policy or policies of insurance upon his, her, or 
their interest in any ship or ships, or any goods, mer- 
chandizes, eftbets or other property, without inserting in 
such policy or policies, kh^ fiery or their o\:vn name or namely 
as the person interested therein, or the name or names vf 
the ‘pei'son or persons who shull ertbet the as the agent 

o> ageiits of tlie person or persons so really interested 
itierein, or for whose use or benefit, or oit v.ho-e recount, 
'' such policy or ]x»licies is or are paulevwrote: r.iid that :t 
shall not be lawful (or any person or p^’r-cuis wbo shall not 
iiv(; or reside in Great Britainy io make, or cause to 'le 
made, any policy or policies of assurance ii{»on hi.-, hta’, or 
llieir interest in aiiy ship or sliips, or on ;uiy g(»ods, incr- 
chandi/f‘s, eftbf'ts, or other property, without inserting in 
such policy or policies the name or names of the agent or 
agents of the person or persons so really iiUorested tlierein, 
and for whose use or benefit, or on whose account, the 
same is or are so made and underwi-otc: and that every 
policy or policies of assurance, made or underwrote con¬ 
trary to the true intent and meaning hereof, shall be hiiJJ 
and void to all intents and pinpo'cs/’ 


Geo. 3. 
44 . 


Sec Cox and 

another, 

exeentors, 

V. I’arry, 

I Terr.! 

i.7 

'vh5,h h wns 
hel'ithiuhe 
Kxec'iu n 
old not 
rerover, he- 

.imr-r.rst 

rrher 

'^rounds, the 
n.imo of 
their a^sta- 
tor was not 
ins'‘rteil in 
the policy. 


iC 

4 ( 


Upon the statute just recited, a question of some consc- Prnyand 
quence very soon arose, namely, Whether, when the agent 
efibets a policy for the princi[)al rcsidiiig abroad, it be neccs- R. p. 3i3< 
>ary to insert his name in the jxdicy, as agent. Upon a 
debate^, it was held, that if it be not stated, that he effected 
the policy, as the agent of the principal, the policy will be 
void wltliiu the statute. Another question also occurred in 

c 2 the 
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2J5 Geo. 3. 
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the declar* 
ation whjt 
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ing averred 
thit they 
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particular 
description, 
they were 
bound to 
prove it. 
ilell V. Jan- 

fon, I M. & 

S. 2C.I, 


the same cause, Whether it was not the intention of the legis¬ 
lature, when the principal resided abroad, that tlie agent 
should live in England^ It did not become necessary for the 
court'to decide the latter question; but the leaning of tlie 
judges clearly was in the aflirmativc. 

If there were more persons interested than one, it was ab- 
i^olutcly necessary under the above statute that tlic names of all 
should be inserted, otherwise the policy was void. Nor would 
any other description answer the design of that statute. Thus 
in a case, where there were several plaintiffs, the policy was 
made In the name of Mr, William Wilton and /hr rest of the 
“ o-sna'sf Mr. Justice Buller held the policy was void under 
tljc statute. 

The decisions which have been made upon this statute have 
now become very immaterial; and arc only referred to in 
order to shew the complete history of that branch of the law, 
which we are discussing; for such mischiefs and inconveni¬ 
ences w'cre found to arise to persons interested in ships or 
A’cssels from that act of parliament, that, by a subsequent 
statute, it was wholly repealed. But it was not deemed ex¬ 
pedient again to allow of policies in blank; and therefore the 
same statute declared, “ That it should not be lawful, from 
and after the passing of that act, for any person or persons, 
“ to make or effect, or cause to be made or effected, any policy 
of assurance on any ship or vessel, or upon any goods, 
“ merchandizes, effects, or other j)roperty whatsoever, without 
‘‘ first inserting, or causing to be inserted in such policy, tlic 
name or names, or the usual stile and firm of dealing of 
one or more of the persons interested in such assurance; 
‘‘ or without, instead tliereoti first inserting the name or 
names of the usual stile and firm of dealing of the cou- 
“ signor or consignors, consignee or consignees, of the goods 
“ or property so to be insured; orBie name or names, or the 
the usual stile and firm of dealing of the person or persons 
residing in Great Britain^ who shall receive the order for 
and effect such policy, or of the person or persons who 
“ shall give the order or directions to the agent or agents im- 
mediately employed to negociato or eflcct such policy.” 
The statute further declares that every policy made 

“ or 
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“ or underwrote contrary to the true intent and meaning 
“ of this act, shall be null and void to all intents and pur- 
** poses.” 


Upon this act it has been held, that it is not necessary 
where a policy is effected by an agent, to add the word 
or any other description to his name, in the«policy itself. And 
it has also been decided, that a policy effected by a broker, 
describing himself therein as agents has aufliciently complied 
with the requisition of the statute. It must be presumed after 
verdict that it was proved that the plaintiffs fell within one or 
other of the descriptions in the act. 


De Vi;;nier 
V. Swanson, 
B. R. Mich. 
39 G»o, 3. 
Bell V. 
Gilson, 

I Bosan^uet 
8c PllW^ty 
34e. and 
Mcliish V. 
Bell, 

15 East, 4, 


Previous to the passing of either of these acts it was held, Frendi v. 
that the husband of a ship hud no right to insure for any part- j 
owner, wilhout his particular direction : nor for all the own- i7i7< 
ers in general, without their general direction, or something 
equivalent to it. 


But if j)art owners of a ship be in partnership generally, Hooper v. 

an order to insure given by one renders all liable. 4 CamW 

C6. 


iSccondly, of the names of the ship and mastci'. I do not 
lind any express regulation of this matter in England; but it 
M^ems to he necessary, by the law and usage of merchants, to 
insert tlie names of the ship and master, in order to fix with 
j)recisioii the bottom upon which the adventure is to be made, 
and the captain, by whose direction the ship is to be navi¬ 
gated, because, according to the degree of strength and suf¬ 
ficiency of the one, and the skill, ability, anti know'ledge of 
the other, the risk is cncreased or diminished; and so also 
j)rol)al)ly will the amount of the premium bo regulated. The Ord. of 
usage of the merchants of England in this respect is agreeable Jf^^nsur- 
to the express laws and regulations of other maritime states art. 3. 

I . Ord, of 

upon this point. JSomeliines, however, there are insurances Amsterdam, 
generally “ upon avijship or ships'^ expected from a particular 
place: and although it is more accurate to insert the name of 
the captain, 1 would not be understood to assert, as no de¬ 
cision has been made, that if a different captain came in the 
ship from that whose name is mentioned in the policy, it 
would ihcrcfo be void; especially as the policy always con- 

c 3 tains 
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tains the words “ or whosoever else shall go for master in the 
“ said ship,” 

t 

Neither would the insurance be vitiated if the name oftht' 
ship was mistaken, provided the identity was proved, and that 
tlierc was no fraud, lor as the policies contain in the printed 
Ibriu, “ or by wluitsoover name the ship should be called,” 
those words are not conilncd to the case of a ship having an¬ 
other name than that mentioned in the policy. The case in 
. which this poiiit lately arose was in an insurance on goods 
describeil by the policy to be on board the /Jmerkan ship Pre- 
sident, the real name being The President ; but the broker, 
having l)cen directed to insure the ship President^ and to' de¬ 
signate her an yhnerican ship,^ had by mistake described her 
as above. The Court were of opinion, that the M'holo was 
to bo taken as her name, jukI not as a warranty of her being 
an American ship” called The President, And it was also 
ho!il(‘n to be no vaiiauce, that the real name of the ship wa.r> 
The Ptesident^ the identity of the shi}) meant to be insiire<i 
witli that name being proved; and no fraud being irnpuleil to 
the transaction. And in delivering his opinion, ilr. Justice 
J.ATj:rcncc read a note ol'a ca^e decided by Lord Chiel'Justi<'( 
at Gnildfialli exaiAly in point™ 'I’he insurance tlierr 
w'as made on “ The Leopard^ or hp %diatsoever other name^ S;i.. 

whereol’ was master for that voyage. A, B., or whosoc'ver 
“ else should be master.” Upon tlie evidence oi' A. IL it up- 
peared, that this ship was called The Leonard,, and was neve, 
called The Leopard. But the Lord Chief Justice was ol o])i- 
iiion, that it was only necessary to prove the identity, whicli 
was done by Captain A. li. 


Kevvicy sixi 
• another v. 
Ryan, 2 II. 
Blackst. 

P- 34.V 
See thjs c.usc 
aga’n 

for a;»f)rher 
}u>int, post, 
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Shice the publication 0/ the two /ii>t etlilions of (his wo.k, 
the validity of insurances ?q)on ship or ships very (.iab.j- 
rntely discussed in the Court of Common Fleas, ajid tiie jud — 
nicjit of die court, consisting ofJA>rd CJiief Justice L/p'(‘; iMr- 
Justicc Puller^ Mr. .Justice IPathy and ^Mr. Justice YtooXr, 
was uiiiininiouH in their liivour; and that the assiu'ed had a 
right to cover by such policy whatever ship he thought proper, 
that fell within fito terms of it. The facts of the case wore 
these: — On the 24th Ala?/ 179;% Preeland and Pipjn/^ iiur- 
chants ixe^Sami Vincenf^^ w'rote to the plaintiffs, nuTchaiKs a; 

Lixerpoo!^. 
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Lwerpooly who were also partners in a house of tlie same name 
at Grenada^ requesting them to get 1,260/, insured on 70 
bales of cotton shipped on board the Elizabeth^ from G^nada 
to Emgland^ and also 1,300/. on another cargo of cotton and 
otlier goods, which they intended to ship on board some othei' 
ship that should sail with the first convoy, and therefore di¬ 
rected the latter insurance to be on ship or sfiips. The plain¬ 
tiffs accordingly, by their broker, insured 1,260/. on board 
tlic EUzobeth in London^ and 1,300?. on board ship or shipsy 
viz, 700/. at Liverpool and 600/. in London, The policy for 
700/., of which the defendant underwrote 50/., and on which 
the action was brought, was at and from Grenada to Liver^ 
pool* on any kind of goods as interest should appear, in ship 
or ships on account of Freeland and Figby^ warranted to sail 
on or before the ist of August 1793, and to return 3 per cent, 
if the ship sailed with convoy bound to Great Britain^ and 
arrived, without any exception i>f the goods on board the 
Elizabeth, The policy for 600/. effected in London^ was also 
tftt ship or shipSy at and from Grenada to Liverpool, but with 
an exception of 1,260/- “ on 70 bales of cotton per Fdizabcfh, 
Grcfthif the same underwriters in Lojidon havijig before sub¬ 
scribed the policy on the Elizabeth, But the plaintiffs did not 
cominunicnte to the underwriters at Liverpool the letter of 
Freeland and Rigby, directing an insurance on the Elizabeth, 
nor any circunistaiicc respecting the goods shipped on board 
the EUzobrth, and the insurance made on that ship. The 
Elizabeth sailed early in June, and arrived safe at Liverpool in 
August lihii Eleart of Oak, on board of which jpm*- 

lam! and Rigby had shipped their second cargo of cotton, 
sailed the latter end of July, bound for Liverpool, but Avith a 
d(*sign jhrmed before the commenenuent of Ihc (as ap- 

j)cared by clearances, and was admitted on all siiies,) to touch 
at Cork in her way to Liverpool, but was totally lost before 
she arrivett at the dividing poiiit. The tlcfendant p]cadc<l the 
gv'iieral issue, and a tender of \L ios> on account cA' the safe 
arrival of the Elizabeth, vvlncli plaintiff took out of court, and 
obtained a verdict for 4;^/. le.v. 


A rule having been obtained to show cause whv there should 

O .' 

not be a new trial on several grounds, the court discharged 
the rule, declin ing as to tliis point, that Uic legality of the 

c h policy 
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policy on ship or ships was too well established, both by usage 
and authority, to be disputed. As to the second, that the 
assured had clearly a right to apply such an insurance to what¬ 
ever ship he thought proper, within the terms of it; for which 
the case of Henchman v. was an authority. 

It has also been held, that the owners of goods insured, by 
tlie act of shifting the goods from one ship to anotlier, do not 
preclude themselves i’roni recovering an average loss arising 
from the capture of the second ship, if they acted from ne¬ 
cessity, and for the benefit of all concerned. 

Thirdly, whether they are ships, goods, or inerchandizes, 
upon which the insurance is made, is a fact which must be 
stated. €t is absolutely necessary that there should be a spe¬ 
cification upon which of these the underwriter insures; be¬ 
cause otherwise it would be impossible to know, whether, in 
any instance, he is liable or not to the loss sustained. But it 
is another question, Mhether, in })olicios upon goods, it be 
necessary to declare the jiarticiilars. The practice, I believe, 
is very unsettled. It is the opinion, however, of a very re¬ 
spectable merchant, that the particulars of goods should be 
specified, if possible, by their marks, numbers, and packages, 
rather than that they should be includc'd under the general 
denomination of merchandize; or that if it be agreed to insert 
them, when known to tlic insured, care should be takcMi not 
to omit it, as such specification jirevents much trouble in 
proving to the insurer the particular goods insured, which are 
more or less subject to damage. But this mode of particu¬ 
larizing property is only adviseabic to he done, or, indeed, 
can only be done, when the risk commences at home; be¬ 
cause, when goods arc coming from abroad, it is better to 
insure under general expressions, on account of the various 
casualties wliich may luippen to obstruct the purchase of the 
commodities intended to be sent. It may be pro))er here to 
mention, that llicre are certain kinds of merchandize which 
are of a perishable nature, and liable to early corruption; ou 
account of which, the underwriters of have inserted 

a memorandum at the foot of their policy, by which they de¬ 
clare, that in insurances upon corn, fish, salt, fruit, flour, 

and 
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and seed, they will not be answerable for any partial loss, but 
only for general averages, unless the ship be stranderl. That 
in insurances on sugar, tobacco, hemp, flax, hides, and skins, 
tliey coiisitler themselves free from partial losses, not amount- 
ing to Jive per cenL^ and that on all other goods, as well as 
on the sliip and freight, if the partial loss be under three 
pounds per cenU^ unless it arise from a general average, or 
the stranding of the ship, they also consider themselves 
discharged. 


This clause was introduced in the year 1749, in order to 
prevent the underwriters from being harassed by trifling de- 
injindss which must necessarily liave arisen upon every in¬ 
surance of this kind, on account of the perishable nature of 
the cargo. The form of this memorandum was universally 
used, as well by the two insurance companies, as by private 
underwriters, till the year 1754, when Lord Cliief Justice 
Ryder ruled, and a special jury, agreeably to his direction, 
decided, that a ship, having run a-ground, was a stranded 
ship within the meaning of the memoraiulnin; and that al¬ 
though she got off again, the underwriter was liable to an 
u\krage 07 ' partial loss upon damaged coi’ii. This decision 
induced the tw^o companies to alter the memorandum, by 
striking out the words, “ or the ship he stranded;'' so that 
now they consider themselves liable to no losses which can 
happen to such commodities, except general averages and 
total losses: But the old form is still retained by tlie private 
insurers. 


Per Bullet 
Justice in 
Cocking r. 
Fraser, 

B. K. Ejsf, 
^S Oeo. 3, 
vide post. 
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What shall be considered as losses w ithin the meaning of 
this memorandum, will be the subject of future investigation; 
my design at present being (;nly to enumerate the essentials of 
a policy, and the reason and origin of them, as far as I have 
been able to trace them. 


There are, however, some kinds of pro))erty, which do not 
fall under the general denomination of goods in a policy; and 
for the loss of which the underwriters are not answerable, un¬ 
less they arc specifically named. 


An 
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IC. 


An action was brought upon a policy of insurance of the 
captain’s goods for six months certain. The loss proved was 
chiefly for goods laslicd on deck, and the captain’s deaths, 
and the ship’s |)rovisions. It was proved by an underwriter 
and a broker, that none of those things arc williin a general 
})olicy on goods; for ilie risk was greater as to goods lashed on 
tleck than othev good?*: and a policy on goods means only 
such goods as aiv merchantable, and a part of the cargo. 
They also swore, that when goods like the present arc meant 
to be iiLHircd, they ai*c always insured by nanK‘, and the pre¬ 
mium is greater. 

Lord Mamfield said, he thought it consistent with reason, 
and understood the usage to be so: therefore he advised the 
]daintifr to withdraw a juror, the premium having been paid 
into court, to which he consented. 

And in a more modern case, Mr. Justice Chmbre and a 
special jury decided, that goods stowed on deck were not 
witliin a general policy on goods. 

But wliere there was an insurance on 40 carboys of vitriol, 
it was held to be suflicient that they were carefully stowed on 
the deck, that being a usual place for this commodity, witlioul 
infonnhiff the underwriter of it; and althoiutdi it was usual 
sometimes to bed them in sand in the hold. The court after- 
w^ards confirmed the decision at Nhi Prhis. 

It is a (|uestioji whether a cargo of dollars, or other coin, 
jewels, ii' lost, be recoverable under a policy upon goods 
and merchandizes generally: and I can find no printed case 
where the (juestioii has been at all discussed in FsHglancl. In 
one case, Da CosUi v. Firth^ the subject-matter of the insir 
ranee was bullion, and the policy was general on goods and 
merchandizes: but no objection was taken on that ground, 
nor was the point over argued. By tlio ordinances of several 
foreign states, Middle.burg^ Am^terdam^ Konigsburg^ and others, 
it is specialty declared, that money shall not be recovered 
under the denomination of goods or merchandize; but the 
insurance must, in the policy, be expressed to be Upon money 
to rentier it valid. The book, in whicli the ordinances above 

referred 
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referred to are collected, states explicitly that gold and silver, 
coined and uncoined, pearls, and other jewels, may be in- 
.^ured at London and Hamburghy and several other places, 
under the general expression of merchandize. 

Roccusy in his treatise upon insurances, concurs in the latter 
opinion, and quotes Santerna upon the subject; he draws a 
distinction, upon the merits of which 1 do not presume to de¬ 
cide, between money or jewels, for the purposes of commerce, 
which constitute part of the cargo, and such as are merely 
personal, and for private purposes; the former being clearly 
liable to contribute to a general average, but not the latter. 

His wwds are these : “ Assecurans merces in talem navem im~ See post , 
“ mhsasy intcUigitur assecurare peciiniamy auruniy argentum^ 
gemmasy margaritasy et annulos in dicta navi existeyites, 
quie omniay appellatione merciumy in navem hnmissarumy 
“ ompirhendmiiury licet expressa non fuissent. Santama de- 
clamty qmd si pecuniccy margaritce et annuli aont destmati 

* ^ ad vendendum vel mercandum alias mercesy tunc appellatione 

mei'cmm veniunty et in assecuratione comprehenduntury et loce 
" mercinm hahenttir: vocat dictas res merces, cum occasionc 
camnu haheat locum contribiitio, sicut aliarum rerumy ne in 
htis asseciiraiionilms mercatorum potius apices juris, guam 
veritas obsemari xideantur: ct tandcniy (juia large corApre^ 
henduniur omnes resy gtue sunt destmafee ad rngotiandumy et 
facit etianXy quod coyifiscatio rnercium navis extendi tin' ciiam 

• ‘ ad pecuniam nimeratavir 1 Ibrbear to draw any conchi- 
lion from these premises, which is tlie plan I have uni- 
foivnly adopted, where there is no adjurlged case upon the 
question. 


Money ^idvanco<i to tlic captain abroad is noc the bubject 
of insurance; and the policy being void, riie premium may 
be recovered back. 


CuTkpn * 
Ailnuf', 
I At. \ 
39 * 


Fourthly, The name ol ilio place at wliich the goods arc 
laden, and to which they are bound. 

Thishiis been always held to be necessary in policies, at least 
for upwariis of two hmidred years; and must be so, on account 
f'J the evident uncertainty which would tbllow from a contrary 

practice. 
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))ractice, as the insurer would never know what the risk was, 
wliich he hud undertaken to insure. 

# 

MolUnj has laid down this doctrine, that if a ship be in¬ 
sured from Londoji to , a blank being 

left by the lader of the goods to prevctit a surprise by an 
enemy, and if in her voyage she happen to be cast away, 
though there be private instructions for her pirt, yet tlie in¬ 
sured must sit dowi;^ with his loss, by reason of the uncer¬ 
tainty# In support of his opinion, he cites the case of 
Monsieur Goiirdan governor ol' Calais^ which was decidetl by 
eomniissioncrs of assurance at Rouen against the assured, be¬ 
cause, althougli the bills of lading truly declared the quantity 
and quality of the goods, the port of the ship’s discharge was 
left a blank, on account of the war, which was then exist¬ 
ing, Such also is now the law and usage of merchants. 

It is also customary to state in the policy at what port or 
j>laccs the slfip may touch and stay during the voyage, so 
that it shall not be considered as a deviation to go to any of 
those places. 

Fifthl}^, The time when the risk commences, and when it 
ends. In most of the commercial countries abroad, it is par¬ 
ticularly expressed, either in their ordinances or policies, and 
sometimes in both, that the risk of the insurers shall com¬ 
mence the moment the goods quit the shore, and shall continue 
till they arc landed at the place of their destination: and that 
the insurer not only runs the risk in the shij) named in the 
policy, but also in all the boats or lighters, that shall be em¬ 
ployed ill carrying the goods aboard, and also in fetching 
them ashore. But the custom of this country is very different, 
for the JLn^lish policies expressly declare, that “ the adven- 
“ ture shall begin upon the said goods and merchandizes 
from the loading thereof on board the said ship^ anti so ^hall 
continue until tlie said ship, goods, and merchandizes shall 
be arrived at L. and upon the said ship until she hath 
moored at anchor 24 hours in good safety; and upon the 
goods till the same be there safely discharged and landed** 
From these words, it is obvious, that insurers are not answer- 
able any accidents, which may happen to the goods in 

15 lighters 
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'lighters or boats going aboardto the voyage; yet ns 
the policy sa5^s, the risk shall continue till the goods are safely 
landed, it seems no less obvious, that where ships cannot 
come close to the quay in order to unload, the insurer 'con¬ 
tinues responsible for the risk to be run in carrying the 
goods in boats to the shore. If there be a loss, however,! n 
these cases, the accident must have happened while the goods 
were in the boafe or lighters belonging to the ^lip; for then it 
is considered continuance of the same ship and voyage. 
But in a case where the owner of the go^®s brought down his 
own lighter, received the goods out of the ship, and before 
they readied land, an accident happened, whereby the goods 
were damaged, a s]^ccial jury of merchants, under the express 
directfon of Lord Chief Justice Lee, found that tlie insurer 
was discharged, although the insurance was upon goods to 
London, and till the same, shall be safely landed there. 


In a late case in the Court of Common Pleas, that ofSpar~ 
roejo V. Carruthers, appeared to be considerably shaken («.) The 
jjolicy was in the usual form, from Petcrsbnrg to London, 
on goods till Lhey slumld be there discharged arid safely landcdP 
Tlic cause w:is tried before Lord Eldon, Chief Justice, when 
it appeared that the ship and goods arrived in safety in the 
river Thames, That the piaiiUifls being the consignees of the 


(a) In a still later case, Stroitgy. J^atally^ i Kciv Rep. i6., Mr. Justice 
Sooke^ one of the J^med Judges, who decided that of Hiin'p v. The 
Royal Exchange Compay^y, denied that the Court intended to shake the 
authority of Sjiarroiv v. Carruthers; hut to decide it upon its own cir¬ 
cumstances, and the case of Strong v. Nataliy was decided upon the autho¬ 
rity of Sparrow v. CarnUhvrs, as not distinguishable from it. In tins latter 
case, on the arrival of tlie ‘,^oods insured, they wore put on boan! a lighter 
hired in tlie usual way, am! brought to a wbai f lieiongin*; to the plaintitt* 
in the afternoon, but in consequence of the roughness of the weather 
could not be lauded tliat evening. Tiic ligbtennan finding he could not 
land the goods, asked the plaintiirwhethcr ho (tlie lighterman) should stay 
to see the cargo landed. The plainlifl* said lie need not do so, for that he 
would see to the landing himself. Accordingly tlio lighterman left the 
cargo alongside the wharf. In the course of tlie night, the lighter wa^- 
sunk by unavoidable accident, and tlie goods were lost. 

The Court held that the underwriters were discharged, t!ie plaintirf' 
having taken tlie goods into his own fiossession before they were landed, 
liaving the complete controul over them, and renounced all benefit under 
the policy. 


Sparrow v, 
Oarruth'j 
S Stra. 
1136. 


Hurry and 
otliers V. 
The Koyal 
Kxch. As¬ 
surance, 

S Bos. 

I’lill. 4;-?. 
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30 


OF THE POLICY. 


[ClIAK I. 


goods by their broker, employed and paid a lighterman be¬ 
longing to one of the public lighters, entered at Wafmmn^s 
Hcdly to land the cargo, which was damaged on board the 
lighter, but without any negligence imputable to the lighter¬ 
man; that it is the constant practice for merchants in the 
Russian trade to land their goods by means of lighters; and 
that there are no other lighters now in use among the mer¬ 
chants but the *public lighters. A verdict given for the 
plaintiffs, with liberty to the defendants to nrovc for leave to 
enter a nonsuit, up® the ground that the insurers were tlis- 
• charged by the delivery of the cargo to the ligliters employeil 
and paid for by the plaintiffs. 


See tliis f-riC 

’ji a 
Pul!. 

4.-2. ".tu 


The was argued, and the three learned Judges of thal 
court Rookc^ and Cfiambre, Justices) wwc of opinion, 

that tlic insurers were not discharged. In giving tlieir opinions 
they relied u})on tlie words of the policy and the usage of 
trade, it being imj)ossiblc for large vessels to c<»rne up to the 
wharfs to deliver llieir goods; and these lighters are publii 
lighters, publicly registered, and equally knowii botii to du 
underwriters and owners of the goods. Ai! the judges 
prcssly said, they did not wish to interfere wirii the case of 
Sparrow v. Carruthers^ but they relied upon the distinction 
between public and private lighter?, a distinction which, it 
seems, had been previously taken at 'tiisi Prius^ in a case of 
Thickfir V. 77 ;c Loiuion Assurance Compan^j, by the late very 
learned AJ)*. Justice' Bul!n\ aiiu which disUnction ru^d never 
been quosiioncd by any appeal to the court against that Judge’s 
oinnion. 


Lord Eldon having been promoted to the office of Lord 
High Chancellor, was not present when this case was decided; 
blit liaving been counsel in the cause at the trial, I ought to 
state that Ilis Lordship at tiiat time appeared to me to enter¬ 
tain the same sentiments with those of the learned Judges who 
nltiniately decided it. {a) 

% 

(a) In an insurance on (foods on board a Sf.anish ship from Xrrssau to 
Campeac/iyf and back, tiW disrhat-gedrtNdsrfjWt/ /anded, and the ship haviii/^ 
3 licence f’roiji llic Untish jijuvcrnnK'nt at Xemau^ and having sailed to 
and having arrived off that port made signuL for launches to 

1.1 come 



CflAP. 1.3 


OF THE POLICY. 


31 


•• By the ordinances last referred to, the number of days, in 
which people are obliged to unload their goods, is stipulated; 
but in Englmid no express time is fixed, the owners being left 
to their own discretion, provided there is no unreiisonabte de¬ 
lay, which must always depend upon circumstances. 

The risk on the body of a sliip, according to the form of 
the policy received in practice, is to coninienc<^ in general 
at and from , and so shall continue and 

‘‘ endure tinlil the said ship shall arrive M , 

and hatli there been moored at anchor twenty-four hours in 
good safety/’ 

When insurance is made ijideed on the homeward risk, tlie 
betfinninff of tlie tidvonture is sometimes stated to be “ imme- 
<!iiitely from and allcr her arrival at the port abroadat 
other times, from the departure/’ and in short, it is so va¬ 
riable, that nothing certain can be said upon the point, dc- 
j)ending as it always lias, and always must, upon the inclina¬ 
tions of the insured, as expressed in the contract. 

Sixthly, Of the various perils and risks, against which tlie 
mulorw'riter insur<‘s, Tliese must always be inserted in all po¬ 
licies, and indeed the words now^ used are so comprehensive, 
that in the opinion of Molloip all those carious questions, 
which occasioned much debate and controversj^ among the 
lawyers of former days, are now linally settled. Be this as it 
may, it is certain, that there is hardly any event which the 
imagination can Ibrm, as likely, in the common course of 
things to liajipen to any ship, that is not amply provided for 
by the policies now used by underwriters. They undertake 
to bear all ])erils of the s(?:is, men of war, fire, enemies, 
pirates, rovers, thieves, jottirons letters ofrna»*l, and coun- 
“ ter mart, surprisals, takings at sea, arrests, restraints, :ind 
“ detainments of all kings, princes, and people, of vvliat 11a- 
tioii, condition, or quality soever; barratry of tlie master 
and mariners, and all o!her perils, losses, and mistortune'^ 

cemti out, into which tlio froods were pul for liie purpose of bciuf^ n’n 
udiorc; 'J'iic Court thouf'lit the goods wore protected by the policy wiul-- 
OM board the launches, Mich being tlie usual melbod of earnd‘:«: oCr 
trade, MaWni lie' P.iH, 33. 

tl'.a? 
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‘‘ that have or shall come to the hurt, detriment, or da- 
mage of the said goods and merchandizes, and ship, or any 
** part thereof («).’’ But although the words, descriptive of 
the hazards run by the insurers, be so very large and com¬ 
prehensive, it should seem that a great difference is to be 
made between the damage sustained by goods from injuries mi 
AoflrrZ a ship, and that which occurs by external accidents; 
that the insurer is liable in the latter case cannot admit of a 
doubt, but as the foi nier may proceed from the bad stowage of 
the goods, or from their being exposed towel; and as they 
are neglects attributable to tlic master; the ship, and ribt the 
insurer, ought to be answerable. Upon this point, however, 
I find no case in the reports, and therelbrc I merely state 
what I conceive to be understood as the law upon the subject. 
In Malyne it is said, tliat if there be thieves 011 ship-board 
among themselves, the master of the sliip is to answer for 
that, and to make it good, so tfjat the insurers are not to be 
cliargcd with any sucli loss, ior lie supposes the word thieves^' 
to mean assailing thieves only, for so he terms them. It is 
certain, that a moilerii statute gives some countenance to this 
idea, by the preamble to which it appears, that previous 10 
the period of passing that act, the owners of the ship were 
liable to the proprietors of the goods lor any embezzlement, 
secreting or making away with, of the goods, by the master 
or the mariners, or with their privity, to whatever amount the 
value miglit be: by that statute, however, the measure of the 
responsibility is to be the value of the ship and freight (^). 
To be sure, it is not a necessary conscijuence, that l)ecanse 
the owner is liable in such a case, therefore the insurer, if ai\ 
insurance has been macle, must be discliargetl, especially as 
the underwriter expressly undertakes, by the terms of tlie po¬ 
licy, to answer for the barratry of the master anti mariners. 


(rt) It has been held tliat a loss arising from rats eating holes in the bot¬ 
tom of tiic ship is not within any of tiicsc perils enumerated in the text. 
Hituler V. Foils, 4 Camph. 203. So of a sliip destroyed by worms it is 
not a loss by perils oi' tlie sea. Khol v. Pan\ Hce 
(6) By a subsequent statute, a6 6V0. 3, c. 86, the owner’s responsi¬ 
bility is limited to the value of the ship and freight, even in cases of cx~ 
temal robbery, without the privity of the masters or mariners, and by the 
acl section, owners are wholly exempted from any loss occasioned by Arc, 

Roccus^ 
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^EoccuSf however, is of opinion, that when a theft » com- Roccutde 
mitted on board the ship, and some goods have been stolen, 
then the insurers are not bound, because the owner of the Not. 4C 
goods, tus much as in him lies, is obliged to take care of 
them; and if they are stolen, while in the vessel, this cannot 
be called an accident, but has happened through the neg/e- 
gence of those, who did not take proper care of them. He 
adds, that the master or owners being liable, *is an additional 
reason for this regulation, because the master of the ship 
is held answerable for thefts committed therein, as by re¬ 
ceiving the goods on board, he enters into a tacit agreement 
to deliver them safe and whole. It was thought proper thus 
to state the opinion of this learned writer upon the subject, 
the law of England in this respect being silent; though his 
reasoning upon this subject is by no means conclusive as to 
English insurances, on account of the express terms of the 
contract. 


But that the underwriter is liable for a robbery of the goods HarforcT r, 
insured, when committed by tbievq|^ from without, cannot be 
doubted; as thieves are a peril expressly insured by the po- MamSeUac 

Gitiidhall, 
Hit Vac. 
1785 - 

In addition to the various risks above enumerated, which Moiior, 
the underwriters take upon themselves, it is the general prac- ^ I' ** 5 “ 
tice, to insure lost or not lost, which is cei tain ly very hazar¬ 
dous; because if the ship or goods should be lost at the time 
of the insurance, still the underwriter, provided there be no 
fraud, is liable. The premium is, however, in proportion, 
depending upon the circumstances stated to shew the proba¬ 
bility or improbability of the ship's safety. These words Roccut, 

** lost or not lost,"* are peculiar to English policies, not being 
inserted in the policies of foreign nations. zSot*" 

There is one case, in which, by act of parliament, the un¬ 
derwriters are prevented from paying upon certain of the risks 
mentioned in the printed policies, and that is in insurance* 

0 

(a) [It iiii3 been said that the conveying prisoners of war in the vessel in¬ 
sured does not necessarily increase the risk* Toulmin v. Anderson, 

1 Taunt as;.] 
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upon cargoes of slaves. The acts of parliament upon this 
subject are annual acts, for regulating the shipping, and carry¬ 
ing slaves in British vessels from the coast of Africa: but they 
have now been continued for several years, and on account of 
the benefits derived to the daves from the humanity of those 
provisions, are likely to be continued (o). With a view, there¬ 
fore,' to procure better treatment, when in health, and a greater 
degree of care and attention when in sickness, for the objects 
of this traffic, the legislature has provided, that though the 
usual printed words may remain on the face of the policy, 
that no loss or damage shall hereafter be recoverable on ac¬ 
count of the mortality of slaves bij natural death or ill treat¬ 
ment^ or loss hf threming aoerhoard of slaves on any account 
whatever, or loss or damage by restraints and dctainAients, 
by kings, princes, people, or inhabitants of Africa^ where it 
shall be made appear that such loss or damage has been occa¬ 
sioned through any aggression for the purpose of px'ocuring 
slaves, and committed by the master of any such ship or by 
any person or persons commanding any boat or boats, or 
party or parties of men banging to any such ship, or by any 
person or persons acting by the direction of any such master 
or commander respectively. 

Seventhly, The consideration or premium for the risk or 
hazard run; this is the most material part of the policy, because 
it Is the consideration of the premium received that makes the 
underwriter liable to the losses that may happen. In English 
policies it is always expressed to have been received at the 
time of underwriting; we the assurers confessing ourselves 

paid the consideration due unto us for this assurance by the 

(a) When the insurances made upon slaves prior to Mat/ 1807, shall have 
ejfjiirt'i, no question of law can ever arise on that subject again; for b)' an 
act passed 47 G. 3- c. 36. the African slave trade is utterly abolished, from 
the 1st of Ma^ 1807, and the 5th s. of the act prohibits all insurances re¬ 
specting slaves, declaring them unlawfiil, under a penalty of lool. and 
tliree tltnes the amount of the premium. But the 6th s. declares that no 
insurance shall be void made upon this subject, provided tlic vessel shall 
have been cleared out from Great Britain before the ist of May 1807, and 
the slaves be finally landed in the West Indies before the ist of March 
1808, unless prevented by capture, the loss of the vessel, the appearance 
of an enemy on the coast, or other unavoidable necessity, the proof 
whereof to lie on the party charged. 


asjmrcd.^^ 
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assured.” This being subscribed by the underwrite, it is 
proper to enquire whether, if the premium were not actually 
paid at the time, he could afterwards maintain an action for it 
against the assured^ who might then produce his subscription, 
as evidence against himself. One old case has been found 
upon the subject, but that is by no means satisfactory. It 
was an action of assumpsit, and the plaintiff declared that the 
defendant was indebted to him in twenty pounds, for a pre¬ 
mium upon a policy of insurance on such a ship. The de¬ 
fendant demurred specially^ because the plaintiff* did not shev;^ 
the consideration certainly, what the premium was, or how it 
became due: but the objection was not allowed, for this is ar. 
good as an indebitatus pro quoda 7 n salario^ which has been 
adjudged good. Here, however, is no decision upon the 
merits, nor does it appear whether the defendant was the 
broker or the insured himself. It is true, in practice, policies 
in general arc effected by the intervention of a broker; and 
by the usage of trade, open accounts are kept between the i*:- 
surers and brokers, in which case the underwriter may have 
an action against the broker for premiums received to his use. 
In one case, indeed, the question did arise, tJiough nothing 
was done upon it. 

It was an action by the insurer against the o^vntTS, who in 
this case acted, without the intervention of a broker, for 
money had and received to his use. The case was decided 
upon other grounds, for which it will be mentioned more at 
length hereafter; but just before the verdict was given, it was 
objected, that this action w'ould not lie for premiums against 
the insured themselves* Lord Man^eldy however, thouglit the 
objection came too late, and would not, at that stage of the 
cause, when the jury were ready to give their verdict, enter 
into it. 

In an action brought by the assignees of a broker against 
the assured, for premiums paid by the banki npt lo the under¬ 
writers, the question cam cjllaterally before the court: but I 
do not find that any point was reserved, and the verdict was 
general. However, upon all the cases it seems that the 
broker alone is the debtor to the underwriter. 

I) 2 It 
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Airy and 
others, 
Assigned of 
Mtlton, V. 
Bland, Tiin. 
Sitt. at 
< •uilJhiill, 
i-t Geo. 3. 


It was an action brought by the plaintiffs, as assignees of 
MiltOTij who was a broker at Newcastle^ and who had procuroc( 
an ipsurance to bo ciTectod by different persons for the de¬ 
fendant. The declaration statcil, that in consideration that 
the bankrupt would procure an insurance to be made on the 
ship Jasoii, and wonld procure six hundred pounds to be in¬ 
sured thereon good and sufficient persons, the delcndant 
promised that he would pay the bankrupt the premiums, and 
a reasonable sum for his trouble. The first question was, 
• whether credit was given by the underwriters to the assured 
or to the broker, where the premium was not paid down at 
tJic tiinp the assurance was made. the bankrupt, 

.'^.worc, that in 1764, lie was told by the underwriter.^ 

that they shoulil look upon him as their debtor, and that they' 
wouUt have nothing to do with the insured, whicli was con¬ 
sidered at XirdirAisUe as the London practice: that from that 
lime he hatl always acted on this plan, and had paid, since 
that time, one th.ousand poimds to underwriters, which lie 
had never received- His commission \ii\sJive -percent, Lon¬ 
don insurance brokers were then called, who said, tlioy un¬ 
derstood the underwriters looked to them only; and that 
tlae undenvTiters did not once in ten times know who the 
insured ilerc; and that in case of failure, the underwriter 
came upon the effects of the broker; the broker upon those 
ol’ the insured. 


Lord Mansfield said, — The plaintiff’s case is stronger 
than referring to the general usage in London i for they act 
■ by a spccifick rule, v/hich they suppose to be the rule in 
London ; and if the usage in London were doubtful, still the 
j)laintifFs would be entitled to recover.”—There was a verdict 
tor the plaintiffs. 

The two following cases will tend to illustrate the doctrine 
contained in the above case: 


,4 




The first of them was an action of assumpsit for money bad 
and received. The principal item in dispute brtwc'en th^ 
parlies,was a sum ptiid liy the plaintifFto the defendant nftdet 
the following circum.stanccis: 


The 
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The plaintiff being an insurance broker, got a policy under¬ 
written for the defendant, a merchant, on the ship Alfred^ 
which was subscribed (among others) by one Lomas, ^ loss 
happened; whereupon the plaintiff paid the full amount of 
the sum insured to the defendant. Previously to this, Lomas 
had become insolvent, without the plaintiff being aware of the 
fact; and it was now contended, that he had a right to recover 
the sum lie had paid to tlie defendant in respect of 
subscription, as money paid under a mistake of the fact. But 
Lord Mlenhormgh held, that on .account of the well known 
course of dealing between the insurance broker, the merchant, 
and the underwriter, the money could not, under these cir¬ 
cumstances, be recovered back from the assured. 

f 

It has also lately been decfil^, that in an action by the 
assured against an iimlerwriter to recover the premium, the 
policy subscribed by tlie defendant is conclusive evidence that 
he has received the premium. This was held in an action for Djizdl v, 
money had and received, tried at Guildhall, The defendant jIicH 
had underwritten a policy of insurance effected by one Reid^ jja. 
an insurance broker, on account of the plaintiff, upon goods 
by ship oj’ ships, at and Iroin Berhice to Great Britain, This 
action was brought to recover back the premium, on the 
jjround that the goods had never been shipped. 

The plaintiff gave in evidence the policy signed by the de¬ 
fendant, which contained the usual acknowledgment on the 
part of (he underwriters, “ confessing ourselves paid ike con- 
“ sideratio 7 t due unto us for this assurance by the assuredf Slc, 

It appeared, however, that no money had really been paid in 
respect of the insurance in question. The plaintiff being the 
liolder oi'a bill of exchange accepted by Reid, wliich was not 
paid when due, the latter proposed by wa^^of satisfaction to 
get policies of insurance under-written for him. This policy 
was clfcctcd in consequence; and Reid having a running ac¬ 
count with the defendant, had not paid him any part of the 
premium at tlie commencement of this action. 

It was contended, that under these circumstances the action 
w'ould not lie, as no money had been receivecl by the de- 

jD 3 fendant 
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fondant either from the jilaintifF or Beidf or paid by the 
plain till'either to Iteid or the defendant. 

f 

Lord Ellcnhorougfu — The defendant is bound by the re- 
ceipt in (ho policy. If a inan acknowledges that he has re¬ 
ceived a sum of money from the broker, and accredits him 
with his principll to that amount, he shall not afterwards, a« 
between himself and the principal, be allowed to say that the 
broker never paid him (a). I should completely knock up 
' the insurance business, if I were to allow this acknowledgment 
to be impeached. It is well known that there arc running 
accounts Icefvt between the insurance broker and the under¬ 
writer; and Lord he]d that the former, before pay¬ 

ing premiums to the latter, might maintain an acLion against 
the assiu'ed to recover the amount of them as for money paid, 

Mr. adds in a note upon the last case, tljat he 

had not been able to find any decision of Lord Keuyan^h upon 
this jAoinl: but that learned reporter refers to the case of Airey 
V. Bluntly and then adds a very acute and sensibU; observa¬ 
tion, “ that the object of the formal acknowledgment of the 
receipt of the premium inserted in the policy is probably 
to preclude the necessity of proving it wlien a loss happens, 
and to prevent the underwriters from objecting, tliat there 
was a want of consideration for their promise, in case the 
“ broker has not paid ihcin. The receipt is no bar to an ac- 
‘‘ tion for the premium by the underwriter against the broker; 
‘‘ and the distinction seems to be this, that as between these 
parties it is no evidence at all, but that as between the. 
underwriters and the assured it is conclusive. It follows 
‘‘ as a consequence from this decision, that an action can 
not be maintained for premiums of insurance by the ut:- 
“ derwriters aj^inst the assured, which has hitherto bcc]; 
xcxala queslioj' 

Dc fiainiiid And therefore in an action by the assiiicd for a total lo^' 

v. iVou, against the underwriter, the latter cannot, as against the 

4 lauiu. ® ^ 'to 

^ 47 . 

(a) [Yet where it appears that a fraud has been practised upon the under¬ 
writer in collusion between the broker and assured, he may maintain the 
action, n^twritlistanding the receipt on the policj'. Eoy v. BcU, 3 TairU. 
493. and Mavor v. Simeonf 3 Taunt. 497.J 


assured, 
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assured, set off the premiums, although they have never %een 
paid to him by the broker. 

In a late cose, the question of credit for premiums between 
the broker and underwriter, arose in an action brought by the 
assignees of a bankrupt underwriter against the brokers for 
premiums supposed to have been deceived l\y the latter from 
the assured for policies which they (the brokers) had procured 
the bankrupt to subscribe as an underwriter. For these very 
premiums the brokers had given the underwriter credit in 
their account with him, and had again taken credit for them 
in their account with the assured. The counsel in the cause, 
the wry learned judge, (Mr. Justice Le Blanc^) before whom 
it was tried, and Lord BUenhoroagh and the other Judges of 
the Court of King’s Bench, before whom it was brought upon 
a case reserved for their opinion, never seem to have doubted, 
that the wide^^riler may mairUain an action directly against the 
broker Jar premiums. But that case was decided, as to the 
main point, in favour of the broker, because the premiums 
in question were for re-assurances, which are illegal by the 
19 G. 2. c. 37. and which the broker had not in fact received 
from the assured, but only credit for them had been given in 
account between the broker and underwriter. 


Edgar amt 
atiothcr, 
assignees of 
Carden v. 
Foivler and 
another. 

3 East’s R. 

aaa. 


The relative situation, in which broker, assured, and un¬ 
derwriter stand to each other, has been more frequently 
discussed of late years upon questions of premium, on ac¬ 
count of several failures, which made the decision of these 
points of consequence to their respective estates. 

A question of this nature arose about 1786, when it was Grove v. 
held that in an action by the assignees of a bankrupt under- f j 
writer against the broker, for jiremiums of insurance upon 
policies undes^ritten by the bankrupt for ike broker in his 
aim namcy the broker having a rfc/cm/c/v commission from 
his principal, might set off under the general issue upon 
the statute of 5 G. 2. respecting mutual credit, losses which 
had happened befot'c the bankruptcy, and for which premiums 
the underwriter had debited the broker. 
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Bixe 

Dick;tson, 
iT,R.287 
And see 
19 G. a. 

c. 3st. 


5 hee v. 
CUrks m, 
va Easi, 

joy- 


oceLd. C. J. 

M»ns 5 e]d's 

o|>!iuon, 

4 TaonC. 

£48. 

Mnctt, As- 
of 

Harchard, v, 
1 iniLStcr, 

4 I’auiit. 

34 *. 


Goldschmidt 
V. Lvon, 

4 Tiur.t. 

4 

J 


Glennie and 
nth e IS, As- 
s’^nees* v. 
Kdmunds, 

4 T duiit. 
77 S- 


This doctrine was soon after extended to a case, where, 
though tlie loss had happened before^ the adjustment did not 
take place till after the bankruptcy* 

f 

These two cases have since been considerably shaken. 

In the next c^c, the Court of King’s Bench held, that as 
the broker is the mutual agent both of the assured and un¬ 
derwriter, while the premium remains in his hands, for 
the use of the underwriters, if lie receive notice of an event 
entitling the assured to a return of premium, before any 
action brought against him for the whole of the premium, he 
is entitled to deduct such returns, and only to pay ovtr llie 
difference to the underwriter, he never having parted with 
the policies. In this case there was no bankruptcy, and of 
course no question about mutual credit. 

But in the next case, a bankruptcy had happened, and 
the Court of Common Pleas were clearly of opinion, that 
the broker is the agent for both parlies; first, for the in¬ 
sured in effecting the policy, ami in every thing tiuit is to 
be done in consequence of it; then he is agt nt lor the un¬ 
derwriter as to the premium, but for nothing eise: and that 
when once a bankruptcy had taken place, the broker cannot 
in any sense be said to be an agent for the undervvritcr, as 
the authority given by the underwriter himself ceases after his 
bankruptcy; and when he became a bankrupt, his riglit to 
the premium was immediately communicated to his assignees. 
That Court therefore held that an insurance broker indebted 
to a bankrupt underwriter for prcmiiiins, cannot without some 
special authority, set off* against that dc^bt sums due to the 
assured for return of premium, whether those returns became 
due after or before the bankruptcy. And relying on the above 
decision, they dccidc*d accordingly, as to reties of premiums 
for arrival, which had taken place after the btmkniptcy. 

In a subsequent case, where an action was brouglit by the 
assignees of an assured, who bad become bankrupt, and who 
always acted as his own broker, for a total loss, tlie under¬ 
writer was not allowed to set off as a mutual credit, premiums 
due from the bankrupt upon that and other policies. It does 

11 rioc 
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not appear that the statute of rp G. 2. c. 32. which enables 
assured to claim ^against bankrupt underwriters, as if the loss 
had actually liappenetl, was observed upon at the bar. . Sup¬ 
posing both parties had become bankrupts, the assignees of 
the assured could have claimed the loss against the estate of 
the underwriter. Would not the equity of the same statute SecGralum 
have allowed the premiums to be set off: and as no broker 
intervened in this case, may it not be considered that this is cbaeimas, 
strictly a case of mutual credit? 


In an action by the assignees of an underwriter against in- Parker. A**- 
t»urance brokers for the balance of an adjusted account, and 
also for j)rcniiuins due to the bankrupt U|>on policies under- Smith, 
written before the bankruptcy, tJie brokers are not entitled 331, ’ 
to deduct for returns of premium, which formed a part of 
tlic adjusted account, but where the events entitling them to 
the return were not known till after the adjustment-^ neither 
can the brokers deduct for returns of premium on policies, 
for the premiums of which the action is brought, the events 
enlitling them to which returns happened before the bank¬ 
ruptcy, but were not adjusted; neither can they ileduct where 
die events hajipened since the bankruptcy, but before the com¬ 
mencement of the action, the brokers having neither a del 
tredere commission, (a circumstance whicli we shall presently 
r;ec, the Court considered as making no difference,) nor being 
^>ersonally interesled in the insurance. In giving the judg- 
}nent, the Court expressly founded it upon a conformity to 
’fhat of Minettj assignee of Jiarchard^ v. Forrester^ in the Court 
Conniion Pleas {supra^ p. 40.) 


In Grove v. Duhois and Bize Dickason^ there xvas a del 
'1 redere conmiission, a fact much pressed in the case about to 
be quoted; but Lord EUenbat'ough said in giving judgment, Cummins v. 
he could not jpmccivc how a contract between A. and B. 
can vary the rights between B. and a third person who is a 494. 
stranger to it, and empower B. to set up a claim against him 
as ilerived out of that contract. And therefore the Court de¬ 
cided that where a broker effectcil policies in the name ej' his 
principal under a del credere commission, he could not set off 
against an action for the premium^ total losses which happened 
oa those policies, although the broker had accounted tor 
them with his principal. 


In 
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Kostet, As¬ 
signee of 
Swan, V. 
Eason, 2 M. 
& S. II2. 


Parker v. 
Bcailcy, 

2 M. St S, 
4»j- 


Houston, 
Executor, v. 
Robertson, 

2 Marsh. 
1 ^ 8 . 


In this last case there was no bankruptcy, and Lord Ellen* 
boroiigh also observed that in Grove v, Dubois the policy was 
filled cUp in the name of the broker, and the whole dealing 
was between the broker and the underwriter. 

He also made a similar observation in the case about to be 
quoted, where tiie Court of King’s Bench held, after time 
taken to deliberate, that in an action brought by the assignees 
of a bankrupt undenvriter, the broker could only set olF such 
-losses and returns as were due on policies effected in the 
broker’s own firm, such losses and returns having become 
due on those policies before the underwriter stopped payment, 
though never adjusted by the bankrupt, and for the ariiount 
of which losses and returns the broker had given tlieir princi¬ 
pals credit. But the Court also decided that the broker could 
not set off, where the policies were effected in the name 
of the principals themselves, though the broker had a del 
credet'e commission. 

And in a subsequent case, the Court of King’s Bench, 
adopting the distinction just made, decided that where brokers 
effected policies on goods on account of their principals, hut 
in their own names^ and accepted bills drawn on them on the 
goods, which were consigned to them, and lost before their 
arrival, held, that the broker might set off such losses against 
the assignees of the bankrupt underwriter, though there was 
no commission del credere, nor any adjustment. 

The main point in all these cases is, that bankruptcy de¬ 
termines agency, and vests all the bankrupt’s rights in the 
assignees; and that the broker acting under a del credere 
commission cannot be in any other sitbation with respect to a 
third person than he would be without it: but that wherever 
all the dealings arc between the underwriter and broker as 
principal, and the underwriter knows him in no other cha¬ 
racter, there the rights of a principal attach upon him. 

Lately the Court of Common Pleas, in conformity to the 
principle of all the above decisions, held that death was to be 
put on the same footing as banlrniptcy; and that as the bank¬ 
ruptcy in the one case caused the authority of the agent to 

14 cease* 
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cease^ so did death in the other. The interests in the one 
case became vested in the assignees; in the other in the ex¬ 
ecutors. And therefore they held, that in an action by the 
executors of an underwriter against a broker for premiums 
due on policies subscribed by their testator, tlie broker could 
not set off returns of premium which became due after the 
death of the testator. • 

Eighthly, The day, month, and year, on which the policy xMn.84^ 
is executed. This insertion seems very necessary, because by 
comparing tlie date of the policy with the date of facts which 
happen afterwards, or are material to be proved, it will fre- 
querilly appear, whether there is any reason to suspect fraud 
or improper conduct on the part of the insured. 

Tlie ninth and last requisite of a policy of insurance is that 
it be duly stamped. 

By several acts of parliament passed in this and the pre¬ 
ceding reigns, various duties had been imposed upon policies 
of insurance; but by an act passed in the 35th year of Geo* 3. 
for the 'purpose of imposing a new duty on marine in¬ 
surances, it was by the a4th section of tlio statute positively 
declared, tliat all fin mer duties on that species of insurance 35^*0-:* 
should, from and after the 5th day of Juhj 1795, cease and 
determine, and be no longer paid or payable. By the 2d 
section of the act it is declared that the duty thereby imposed 
shall not extend, or be construed to extend, to insurances on 
lives or insurances from losses by fire. 

“ For every skin, or piece of vellum or parchment, or sheet Sect.on n 
“ of paper, on which any insurance upon any ship or ships, 
goods or merchandi2e, or upon any otlier property, or in- 
terest whereon insurances may lawfully be made, shall be 
“ engrosstxl, written or printed, tfie stamp duties following 
upon the sums insured; that is to say. Where the sum to 
be insured shall amount to one hundred pounds a stamp 
** duty of two shillings and sixpence, and so jirogressively for 
every sum of one hundred pounds insured ; and where the 
sum to be insured shall not amount to one hundred pounds, 
a like stamp duty of two shillings and sixpence; and where 

the 
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“ the sum to be insured shall exceed one hundred pounds, or 
“ any progressive sums of one hundred pounds each, by any 
fra^tloiinl part of one lumdred pounds, a like stamp duty 
“ of two shillings and sixpence for each fractional part of 
one hundred pounds: And that upon all and every in- 
surances or insurance, where the premium, or consideration 
•• in the name of a premium, actually and bona J£de paid, 
given, or contracted for, shall not exceed the rate of ten 
‘‘ shillings, there shall be paid the following duties; (that is 
to say,) where the sum so to be insured shall amount to one 
“ hundred pounds, a stamp duty of one shilling and threo- 
pence, and so progressively for every sum of one hundred 
pounds so insured ; and where the sum so to be insured* shall 
“ not amount to one hundred pounds, a like stamp duty of 
one shilling and thrcc-pencC; and where the sum so to be 
insured shall exceed one humlred pounds, or any pro- 
“ gressive sums of one hundred pounds each, by any frac* 
“ tional |)art of one hundred pounds, a like stamp duty of 
one shilling and three-pence for such f^acti^)nal part of one 
hundred pounds; which several duties shall be payable and 
“ paid by the assured in such assurances respectively.” 

Sea .^.4.). “ Provided always, and be it further enacted, 'Fhat upon 

all and every such insurances or insurance, where the pre- 
iuium, or consideration in the nature of a premium, actually 
and bo 7 id Jidc paid, given, or contracted for, shall not ex- 
eeed the rate of ten shillings on the sum insurctl, 

it shall be lawful, in all cases where the sum insured shall 
‘‘ amount to two liundrcd pounds or upwiirds, to use stamps 
‘‘ of tw'o sliillings and sixpence for every two hundred pounds, 
‘‘ of tJic sum insured, instead of stamps of one shilling and 
** tliree-pence for every one liundrcd pounds of the like sums 
so insured.” 

Sec‘ic5if. And be it furtlier Aiacted by the authority aforesaid, 
“ That every contract or agreement which shall be made or 
“ entered into for any insurance, in respect whereof any duty 
is by this act made payable, shall be engrossed, printed, or 
‘‘•written, and shall be deemed and called, A Policy <)f Li- 
surance and that the prcirmm, or consideration in the 
nature of a premium, paid, given, or contracted for, upon 

“ such 
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“ such insurance, and the particular risque or adventure in- 
** sured against, togetlier with the names of the subscribers 
and underwriters, and sums insured, shall be respectively 
expressed or specified in or upon such policy, and -in de- 
fault thereof every such insurance shall be null and void 
‘‘ to all intents and pm*poses whatever.” (a) 

« And be it further enacted by the aifthorily aforesaid, stcuon u. 
That no policy of insurance upon any ship, or upon any 
share or interest therein, shall be made for any certain term 
longer than twelve calendar mouths; and every policy 
which shall be made for any longer term shall be null and 
void to all intents and purposes.” 

'I'hc loth section of the statute provides for an allowance to Section ic, 
be made under certain circumstances by the commissioners, 
where the sums insured on homeward voyages shall be found 
to exceed the interest of the assured. 

T\ie r 3th section provides that nothing contained in the Section 13. 
act shall prohibit the making of any alteration which may 
lawfully be made in the terms or conditions of any policy of 
Insurance, duly stamped as aforesaid, after the same sliall 
have been underwritten, or to require any additional stamp 
duty by reason of such alteration, so that such alteration be 
made before notice of the determination of the risk originally 
insured, and the premium or consideration originally paid or 

(/«) In a lata case it Appeared to be irsual for the underwriters Liot/rPs Ropers v, 
CotToe House, to put down upon a slip of paper all the risks they had M'Cartby, 
taken in the course of the day: and one of the special jury said, they Term**^ 
considered the party as bound by that slip, though he never signed a igoa 
policy. 

But Lord Keny(m s.'^Id, that whatever obligation there might be In 
honour and good faitli, he certainly would not be bound in law, for in 
order to enforce the claim of the assured in a court of justice, he must 
produce a stamped policp. 

Anil in ft still later case, the defendant being desirous of shewing that Mr.rsdcn v. 
ftz^other underwriter had subscribed the slip although the defomlant’s 
name appeared first on the policy: Lord held at thf' trLil, 

and the Court afterwards concurred with Iiini, that the slip not being ‘ 
fitftinped could not be received in evidence, to contradict the written 
contract between the parties. 


CLUitractcd 
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contracted for, shall exceed the rate of i os. per cent, on the 
sum insured, and so that the thing insnred shall remain the 
property of the same person or persons, and so that such al¬ 
teration shall not prolong the term insured beyond the period 
allowed by this act, (see sect. 12.) and so that no additional 
or further sum shall be insured by reason or means of such 
alteration, (a) 

Two cases have recently occurred on this clause of the 
stamp act. In the first, Kensington v. Inglis and another in 
error from the Court of C. P. 8 Easfs Itep. p. 273. goods 
and specie had been insured on ship or ships, which should 
sail between the first of October x 799 and the first of Ju 7 ie 
1800; a memorandum written on the policy on the iifh of 
June x8oo, extending the time of sailing to the ist oi August 
180a, does not require a new stamp, such alteration being 
protected by the 13th sect, of the 35 Geo. 3. c. 63.: for al¬ 
though the first of June was passed at the time when the 
alteration was made, the Court of K. B. unanimously^ held, 
that the words, “ so that the alteration be made before the 
“ determination of the risk originally insured,” meant such a 
determination of it, as is occasioned by the loss or safe arrival 
of the thing insured, or by the final end and conclusion of 
the voyage, and there was no new subject of insurance intro- 
ducerl by the alteration. 


Ridsciale v. 
Sheddon, 

4 Campb. 


XO7. 


Robinson v. 
Touray, 

X M. & S. 
217. 

Sawtell V. 
Loudoni 
5 Taunt. 
359 - and 
1 Mafsli. 

2^- 


But in the other case, decided in the subsequent term, Hill 
V. Patten^ 8 Easfs Rep. p. 373., an action was brought on an 
insurance on ship and goods on a Voyage on the Southern 
whale fishery, an alteration, by consent, after the ship sailed 

(a) A policy containing a warranty that the ship shall sail on or before a 
g^ven day, may be altered pending the risk, by a memorandum cancelling 
the warranty, without a fresh stamp. Hubbard v. Jackson.^ 4 Taunt. 169- 
is to the same eflTect, and also that altering the mark on goods requires no 
new stamp. 

So a mistake made by the agent in declaring the interest in the mar^n 
of the policy to be on a ship by a wrong name, may be rectified without a 
iresh stamp. 

If the declaration of interest in a policy of insurance be altered by 
striking out the words on ship^ and inserting the words “ on goods ns hUergst 
may appear and the insured really have no interest in the ship, it requires 
no new stamp. 

and 
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* Olid the risk attached, having been made from an insurance 
on the skip and outfit to an insurance on ship andgoodsy can¬ 
not be made without a new stamp the subject-matter being 
essentially diflerent, and therefore not falling within t}ie,i3th 
sect, of the stamp act. But the Court said, it was not from 
their decision to be inferred that shifting successive cargoes 
on board the same ship, as in the African and other trades 
out and home may not properly be the subject of insurance 
under the word goods. This declaration contained but one 
count, namely, upon the altered policy; and Mr. Hill having 
become a bankrupt, his assignees brought another action, 
stating the policy as in its unaltered state; and contended that 
they had a right to recover, reading tlie policy as it originally 
stoodl But the alteration being inserted in the body ol' the 
policy, Lord Ellenborough held that the alteration subsequent 
to the original subscription to the policy rendered it void, not 
being re-stamped, and the Court, after much argument, upon 
a motion for a new trial, confirmed His Lordship's opinion. 

The name of the cause was French v. Paton^ East. Term, 

48 G. 3. See I Campb. Nisi Prius^ p. 72., and 9 East^ 351. 

Cole V. Parkin^ i2 East^ and Langhorn v- Cologan^ 

4 Taunt, 330. 

By this section, a penalty of 500/. is imposed both on the Section 15. 
persons procuring, and the brokers ciTecting insurances on 
policies not duly stamped; and the latter can neither demand Section 16. 
their brokerage, nor the money expended for premiums; and 
by the 17th section, every underwriter subscribing such 
illegal policy is also liable to a like penalty of 500/. 

By a subsequent statute, engrafted upon the 14th section of 48 0.3- 
the preceding act, additional duties are imposed; if the sepa- schedule 
rate interests of two or more distinct persons shall be insured 
by one policy or instrument, a duty shall be charged thereon 
in respect of each and every fractional part of 100/. as well as 
in r^ect of every full sum of 100/. which shall be thereby 
insured upon any separate and distinct interest 

And in a case, where it appeared there was no fraud, tlie 

Court were obliged reluctantly to come to the conclusion, that gasf’ 

if several interests included fractional parts of 100/. which in- boi, 

(crests 
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OrJ. of 
France, 
art. 69. Tit. 
Asrurance. 


terests wei’C altcrwards declared and indorsed on tlie policy, 
such policy cannot (by virtue of sect. 14. of the 35 G. 3. c. 63.) 
be given in evidence, nor is available in law to any extent, 
unless stamped with a stamp of sufficient value to cover all 
such fractional parts, though it were sufficient to cover the 
entire sum insured. 

By the ordinances of France and other maritime countries, 
all policies of insurance must be registered; but no such regu¬ 
lation prevails in England^ either by law, or in practice. 


V/ 
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CHAPTER IL • 

Of the Construction of the Policy. 

A POLICY of insurance, being a contract of indemnity, 
and being only considered as a simple contract, must 
always be construed, as nearly as possible, according to the 
intention of the contracting parties; and not according to the 
strict and literal meaiiing of the words. The mercantile law, i Burr. ^47. 
in this respect, is the same in every part of the world; for 
from the same premises, the sound conclusions of reason and 
justice must ever be the same (a). Thus as the benefit of the 
insured, and the advancement of trade, are the great objects 
of insurance, policies are to be mmstrued largely, in order to 
attain those ends; for it would be absurd to suppose that when 
the end is insured, the ordinary and usual means of attaining 
it can possibly be excluded; whatever, therefore, is done, by 
the master of the ship, in the usual course, necessarily, et ex 
jtistd causdy although a loss happen thereon, the underwriter iB«rr.34g 
shall be answerable. 

But in the construction of policies, no rule has been more 
frequently followed than the usage of trade, with respect to 
the particular voyages or risks to which the policy relates; 
and in the cases about to be quoted in support of these prin¬ 
ciples, it will be found, that the learned judges have always 
c^ed in the usage of trade, as one of the grounds upon which 
the construction turns. 

(o) The liability of the underwriter is not restricted to the single amount 
of his subscription, but he may be subject cither to several average losses, 
or to an average and total loss, or to money expended, or labour bestowcif 
about the defence, safeguard, and recovery of the ship, to a much greater 
amount than the subscription. See CheminajU v. Pearson, 4 Tauni. 367. 


VOU I. 


In 
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III stilting the differeiit cases upon tliis subject, as the point 
is nearly the same in all, the order of time, in which they 
were determined, is that which will be pursued, in order to 
prevent confusion. 


Aiioiiy- The fii'st to be mentioned is an anonymous case in the time 
ilkmi!. 243. Jffinrs the Second ; but it is from a reporter of very good 
authority. A policy of insurance shall be construed to run 
until tlic ship shall liavc ended, and be discharged of her 
^ voyage; I'ov arrival at the port to which she was bound is not 
a discharge lill s/ie is unloaded: and it was so atljudged by the 
whole court upon a demurrer. 


Ihit although this construction may be perfectly right, wlierc 
tlic policy is general from A, to B, yet if it contain the words 
usually inserted, ‘‘ aiid till the ship shall have moored at anchor 
“ txeehhj-fonr hours in good safeip” tlie undervvi*iter is not 
liable for anv loss, arising from seizure after she has been 
twenly-fbur hours in j)oi*t; though such seizure was in conse- 
(juence of an act of barratry oi’ the master during the voyage, 
for if it were extended beyq(|^ the time limited in the policy, 
it would be impossible to lay down any fixed rule, and all 
would be uncertai>'ty and conlusion. 


LolK cr 
«’h1 o icr-* 
V. O!) 7, 

I ‘i\ :n 


This was decided in an action on a policy of insurance on 
the ship Hope fnan llandnirgh to London, subscribed by the 
defeiulit?:t for two hundred pounds, at one guinea per cent. 
At tlie iriiil bei'ore Mr. Justice Ihdler, at (luildhnll, a verdict 
was lomul ioi* the plaiutills, subject to the ojiinion of the 
court, upon ilie loiiowiiig ease: that llie plainti/ls were in¬ 
terested in llic sijip to the anunint of tlie sum insured. That 
in till- conr.-e of the voyage the master committed barratry, 
by suiiiggliijg on his own account, by lioveriiig, and nirming 
brandy on siiore in casks under sixty gallons. That on the 
first ol Sepicmber 17^5*5 the ship arrived, in safely at her vioor-^ 
ings in the river 'riiames, and remained, there in safety till the 
iveenhpseventh of the said, month tf Heptenihei', when she vrm 
scizctl by the revenue ullicers for the smuggling before stated. 
That about three weeks alter the seizure, the plaintifis in- 
fbrme^l tlic undeiwriters thereof; and that they would hold 
them iiablc on the policy. "Iliut on the twentieth of Ocioha', 


the 
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the plaintiffs presented a petition to the commissioners of His 
Majesty's customs, in which they imputed all the blame 
(which was certainly the truth) to the captain, and praying 
that their vessel might be restored, on i>aying something to 
the seizing officer. The answer was, that the prosecution 
must proceed, as the ship had been guilty of a gross viola- 
‘‘ tion of the laws, but that the owners should be at liberty 
to compound, according to the rules of the Exchequer.” 
That the ship was appraised at the sum of three hundred and 
forty-live j)ounds, and by the course of the court of Ex¬ 
chequer, the ship would have been restorctl to the plaintiffs, 
upon the payment of two hundred and thirty pounds, besides 
costs«an(l charges, which would altogt'tlicr have amounted to 
three luindred and twenty-nine pounds nine shillings and 
sevcn-|)ence. That in Nox^ember a notice was indorsed on the 
policy, binding the underwriters for all costs and chai'ges ex¬ 
pended about the recovery of the shij). That this was shewn 
to the underwriters, who refused to subscribe it. 


(4 

a 


This case was fully argued in the absence of Lord Ma?is~ 
Jicld^ and the Court having laHn time to deliberate, Mr. 
Justice IF? 7 /c.s'pronounced tlieir unanimous opinion. Tiiere 
is no doubt in this case but that the master w'as gnilty of 
barratry, by sniiiggliug on his own account, witlunit the 
“ orivily of his owners. Many definitions of barratry are to 
be found in the books, but perhaps this general one may 
comprehend almost all the cases: barratry is every species 
“ of fraud or knavery in the master of the ship, by \Mnch the 
freighters or owners are//{//nvy/; and in this liglit a cri- 
“ minal or wilful deviation is barratry, if it be wit', tit their 
consent. The gejieral (juestion here is, whether, as the 
loss, which was occasioned by the barratry of the master, 
did not happen (luring the conlimumcc of the the 

** insurers are liable? I must own this ajqxnirs to me to be a 
novel (jucstion, and not to have been decideil i)y any Ibnner 
“ determinations. Difficultios occur on both sides in laying 
‘‘ down any rule. The fir^t thing to be observed is, that tlie 
policy, by the terms of il, is an imdertakiiig\/t>?' u limifed 
diidng the voyage from llamhurgh to TtOmhm^ liU 
the ship has moored ixeentp four hours in safetp; rmil tin' 
ship was not actually scizx'd till near a month afterwards, 

K ]hil 
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But it has been said, that under the 24th of George the 
Third, chap. 47. and the excise laws, the forfeiture at- 
taches the moment the act is done, and that the barratry 
wds coiuniittcd during the v<yage. It may be so as to some 
purposes, as to prevent intermediate alterations or incum- 
brances; but 1 think the actual property is not altered till 
“ after the seiztu'e, though it may be before condemnation. I 
will put this case: suppose, before the seizure of the ship, 
she had gone another voyage, and on her return had been 
“ seized, would the crown be entitled to an account of her 
“ earnings, after deducting the expences of the outiit ? surely 
not. Till the seizure it was not certain that the officers of 
<< tlie crown knew of the illicit trade carried on bpr the 
master, or whether they would take advantage of the fbr- 
feiture. It would be a dangerous doctrine to lay down, 
that the insurers should, in all cases, be liable to remote 
consequential damages. This has been compared to a 
** death’s wound received during the voyage, which subjected 
the ship to a subsequent loss. To this point the case of 
“ Meretony v. Dunlop seems very material. That was an in- 
surance on a ship for sff. months; and three days before 
the expiration of the time she received her death’s wound, 
“ but by pumping was kept afloat till three days after the 
“ time: there the verdict, under the direction of Lord Mans- 
^^Jieldy was given for the insurer: and it was afterwards con- 
“ firmed by the Court. I will put another case: suppose an 
** insurance upon a man’s life for a year, and some short time 
before the expiration of the term he receives a mortal 
wound, of which he clies after the year, the insurer would 
not be liable. The case of Vallejo v. Wheeler was cited for 
the plaintif]^ but that does not conclude this question, for 
“ there the ship was lost during the vojijage<. It was also 
“ argued, that this ship, even in the hands of a fair pur- 
“ chaser, would be liable to the forfeiture. I do not know 
that it ever has been so decided ; it may depend on circum-* 
stances, such as length of possession, laches in seizing, or 
‘‘ other matters. But suppose the law to be so, it does not 
follow from thence, that though the ship is always liable to 
confiscation^ that the insurer, at any distance of time, is 
answerable for the loss, under a limited undertaking. And 
this brings me to that part of the case, which weighs most 

** with 
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<< with the Court, in favour of the defendant, and to which it 
does not appear to us that any satisfactory answer has been 
given. It was agreed in the argument, that the custom- 
** house officei’s might seize for the forfeiture within three 
“ years after the fact committed ; and that the attomey-ger ^ 
neral might file an information at any time whilst the ship 
** was in being. Is tlie insurer during all this time to con- 
tinue liable ? Suppose the ship had gone several voyages 
afterwards; and suppose a partial loss paid, and the un- 
“ derwriter’s name struck off, shall an action be afterwards 
brought upon the policy? His accounts could never be 
** settled, nor could he be ftnally discharged, whilst the ship 
was in existence; such a position would be monstrous, and 
attended with infinite inconvenience- There must be some 
** certain and reasonable limitation in point of time laid down 
“ by the Court, when the insurer shall be released from his 
“ engagement. If he be liable for a month, he may be for a 
** year, and so on. We all think that the law of insurances 
“ would be Iclt unsettled, and in much confusion, if any 
“ other time w'cre allowed than that prescribed by the policy, 

‘‘ namely, the continuance of the wyage^ and the shijf^ mooring 
twenty-four hours m safety ^—Judgment for the defendant. 


In an action upon a policy of insurance by the defendant at i. ethulier** 
London, insuring a shij) from thence to the East Indies, war- 
ranted to depart with convoy, the declaration shewed, that the See also 
ship went from London to the Damns, and fi'om thence with 
convoy, and was lost. After a frivolous plea and demurrer, 4 Cimpb. 
the case stood upon the declaration, and it was objected, that 
there was a departure without convoy. But by the court, tlie 
clause, “ warranted to depart with convoy,” must be construed 
according to the usage among merchants, that is, from such 
place where convoys are to be had, as the Datmis* 


It is true, Lord Chief Justice Holt differed from the rest of See Gordian 
the Court, being of o})inion that it was no part of the law of 
merchants to take convoy in the Downs. His lordship's opi¬ 
nion, however, although it is one of the first legal authorities, 
is certainly contradicted by practice, it being almost the inva¬ 
riable custom for the convoy to meet the merchant ships only 
in the Dams^ 

£ 3 


Case 
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Bond V. Case upon a policy of insurance, which was to insure the 

a Saik!^445. g^illoy in a voyage from Bremen to the port of Lon¬ 

don^ warranletl to depart with convoy. The case was, tlie 
galley set sail from Bremen^ under convoy of xi Butch man of 
war to the FAbc^ wliert* lliey were joined by two other Dutch 
men of war, and several Dutch and Bn^iUsh merchant ships, 
wh(‘nec they sailed to tlie l\\vel^ where they found astjiiadron 
oi Eu^lii^h men of war and iUi admiral. After a stay of nine 
weeks, liu'y set sail I’roni the Year/; tlie galley \vas s(‘parated 
, in a stoi in, taken by a Frruch privateer, and retaken b}' a 
Dutch pjivateer, and ])aid eighty jionnds salvage. It was 
ruled by I lull C’hiel* Justice, that the voyage ought to bo ac¬ 
cording to and that their going to the EIIh\ though 

out of the way, was no deviation; ibr till after the year 1703, 
(prior to which time this policy was made,) llierc was no con¬ 
voy for ships directly from Bremen to London. —Venlict for 
the })laintiin 


i 


Emi s. 

a Strj. 
i24o- 


The ship *SWy'.s',v wa-^ insiiiYjd at and from Lnihorn to the 
ptirt of Linahuty and tilt there moored ixcrntif-fonr lwur$ in 
■ji)od suJrtuE iSliC arrivt'd tlie 8lh of *fulp at Fresh tVharf 


and inoorcik but was the sana* da^' servc'd witli an order to ffo 
back to tile /A-*;-'', to pei'fbnn alum teen days’ ijuarantinc. 
'^I’lie men iijion thi> desei'leil her, ami on the I 2 tli of the 
month the caj>taiii applied to he excused going back, wliich 
j)elitio!) was adjounwd to the twciity-eighth, when the regency 
oi'dered her l>aek : ami on the (hii'tielh she went l)aek, per- 
foi *nu (! tlic‘ quaranline, and then sent up I’or orders Uj air the 
goods; but beibr(‘ she returned, tlie shi}) was burnt on the 
tweniA'-thifd of mul now tlie (pieslion was, whether 

the insurci’ ^*'as liable.'* 


Lord C-inef Justice Lee rulcil, lliat tiiough the ship was so 
long at lier moorings, yet she could not be said to be therein 
good suftu^ whieh must mean the opportunity of unloading 
and (liscluiiging; ^v]u‘reas here she was arrested within the 
twc’iilN-hair houj-s, and the hatids having deserted, and the 
I'Cgencv {akeii time; to consider the jielition, there wws no 
default io the master or owners; and it w'as proved, that till 
the Iburleeu days wer<; expired, no application could be imule 
to air t^c goods; whereupon the jury found for the plaintiff. 


So 
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So where the ship Hercules was insured from Bilhoa to 
Jtoueriy and till 24 hours moored In safety there. 'J itosiiip 
arrived, an embargo having been previously laid on all Ivihj^lhk 
vessels in that port. The euptain went on shore the (^ay he 
arrived, and the next day the embargo was laid on his ship. 
He was afterwards penniltcd to land his cargo, which he de¬ 
livered to his consignees, but the ship was detained as a jmzc^ 
and the cajituin and crew allowed subsistence as prisoners of 
war, from the time of their arrival. 


eeakc, 'lil. 
.ificr 

Hii,34(>.3. 


Lord Kcnijon ,—‘‘ She was as inucli within the power of 
the enemy, as if a guard hud been put on board the moment 
she ^arrived. She could not be said to be 24 hours, or a 
minute, moored in safety^ so far as I'elales to tlieso jjiainliffs, 
for immediately on her entering the i)ort, she was to all in¬ 
tents and purposes captured by the Brendi ^—Verdict tor the 
plaintifis. 


Inmediateh) upon the arrival of a sljip at Biga^ her jaipers 
\veretakoji, and liatchcs sealed down, by order of govermnent, 
till her papers could be sent to ^SV. Hefershurg to be oxamiiu'd; 
alter which, sliij), tSV, were condemned for carrying sliiiulatetl 
papers, the court held, this vissel could not l)c said to he moored 
in good safety, and the mulerwritcTs w*>iiUI have btu u liahlc: 
but as the assured carried hiniulateil ])apers without leave, the 
assured could not recover. 


lloinever 
V. I.ushir.f- 
toii, rj Kait, 
4 t'. 


But where a sliip had arrived at the wlnni', where s!ie In- 
Icnded to unload, on the 12th of daniuniu and was laitl on 
the outside of (lur tier, there beiim no \\\m to lav lier in the 
inside; where the sails were unbent, 
anchors out, and site was also lashed 
continued till the ipih, when several tW: 
ice drove athwart her stern, forced 1; 
wholly lost: Lord Kenfjon was of opii 
pletely moored U])ou ll)e 12th, and r 
happen till above 24 houis after that 
nonsuited. 
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Ill an insurance upon freight^ if an accident happcr.s dec 
ship before any goods arc put on boaril, which prevent-- htr 
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from sailing, the insured on the policy cannot recover the 
freight, which he would have begun to earn, if the goods had 
been shipped. The circumstances of the case were these: 

f 

The plaintiff insured on ship and freight at and from Ja^ 
maica to Bristol. A cargo was ready to put on board; but the 
ship being careening, in order for the voyage, a sudden 
tempest arose, add she and many others were lost. The rig¬ 
ging and parts of her were recovered and sold, and the de¬ 
fendant paid into court as much as, upon an average, he was 
liable to for the loss of the ship: but the plaintiff insisted to 
be allowed six hundred pounds for the freight the ship would 
have earned in the voyage, if the accident had not happened. 
But as the goods were not actually on board, so as to make the 
plaintid’^s right to freight commence; Lord Chief Justice Bee 
held, he could not be alloweil it, and he was nonsuited- 

But if the policy be a valued policy, and part of the cargo 
be on board wlien such accident happens, the rest being ready 
to be shipped, the insured may recover to the whole aino^int. 
This was so decided in an action brought by the assured on 
a policy on freight, valued at fifteen hundred pounds: In feet 
only five hundred pounds worth of freight was on board, 
when the ship was driven from her moorings and lost; but 
goods to the amount of the vest of the freight were ready to 
be shipped, and were lying on the quay for that purpose at 
the time. 

Lord Kenyon Chief Justice, before whom the cause was 
tried, told the jury, that the question for their consideration 
was, whether this was a mere colourable insurance and a 
gaming policy ? or whether it was a bond Jide transaction ? 
if the latter, the assured was entitled to recover for the 
whole value in the policy. The jury found the whole sum* 
The defendant's counsel obtained a rule for a new trial, which 
he afterwards abandoned, the Court being strongly of opinion 
against him. 

So also in an open policy on freight, at and from London 
and Teneriffe to any of the West India Islands, {Jamaica ex¬ 
cepted,) the underwriters were hel \ liable to pay the insurance^ 

though 
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though the ship sailed from London in ballast, and was cap¬ 
tured before her arrival at Teneriffe^ where the cargo was to 
be put on board. But as the ship was under a charter-party 
to depart out of the river Thames^ and proceed to Teneriffe^ 
and there to load and receive on board Jromthefrcipfiters ^oo 
pipe^ of mne^ to he delivered in the West Indies^ for the freight 
of which ^oo pipes thefreighters covenanted to pay '\^s,per pipe i 
the Court held, that the instant the ship departed from the 
Thames^ the contract for freight had its inception, and the 
plaintiff was entitled to recover. At the trial, the plaintiff 
had obtained a verdict, and the case was afterwards brought 
before the Court upon a motion to enter a nonsuit. After ar¬ 
gument at the bar, 

Lord Kenyon said — When this case came on at nisiprius, 
I thought the plaintiff was not entitled to recover; because I 
considered it as similar in every respect to that of Tonge v. 
Waits, and had it been so, my judgment now would have 
gone with that case. But this case depends upon its own pe¬ 
culiar circumstances. It is admitted, that if this contract had 
an inception, that the right to freight then commenced, and 
the policy attached. Now by the charter-party thci'o was an 
inception of the contract, by the departure from the Thames ^ 
for the covenant in the charter-party was to go from the 
port of JMndoiu In the case from Strange, the inception of 
the contract would have been by taking the goods on board, 
which not being done, the insurance did not attach. In the 
case of Montgomery v. Egghiton, there was an inception of 
the contract, and the plaintiff* recovered. The case in Strange 
importantly differs from this; but 1 am now completely sa¬ 
tisfied, though the case is new, that the plaintiff ought to 
recover.” 

Mr. Justice Grose. — ‘‘ In this case the freight begins to run 
in consequence of the ship's departure from London; the 
plaintiff therefore has an interest in the voyage. But in 
Tof^e V. Watts, the voyage was not begun, nor were the 
goods on board.” 

Mr. Justice Lawrence. — “ I tliink this plaintiff had an in¬ 
surable interi^t; for it seems to me equally as strong an 

interest 
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interest as the profits to arise from a cargo of molosscs, which 
have been held to be an insurable interest. It is said that 
the plaintiff' had a mere right of action against the freighter; 
and ‘if he had iiot provided a cargo, though the plaintiff* 
inighl recover against tlie frcigliter for breach of contract, 
yet he could not recover against the underwriters. It is true 
an insurance on freight could not have been recovered, if the 
ship had proceeded to the Jlcsl Jtidics without one. But here, 
by a peril in tlie j)olicy, the assured is prcventetl from earn¬ 
ing a specific freight; and tlierolbre the rule for cntc'ring a 
nonsuit must be discharged.” 


So where a ship was chartered on a voyage from Lomlon to 
Dowhiicuy anti back to Itondon^ at a certain iVeiglit upon the 
outwai'il cargo, and alter delivering lier oiilvvai'd cargo at 
l'>ominicu^ the charterers were to provide her a full cargo 
homewanl, at the current freight from Dominlva to 1 Amdov^ 
it was held, that an imur(tnvi\ by tlie owner of the sln|), on 
the freight at and from Dominica to fjondon^ utlachcd while 
the sliip lay at Dominica^ delivering her outward cargo, and 
hejhrc ainf part of the homcxmrd cargo xs:ar> .shipped^ during 
which time she was captured by an enemy, the contract of 
affivightmem by the charter-party being entire, anil the risk 
on the policy Jjaving commenced, aiul it being ini|iossiblc to 
distinguish this case ironi that of llumpson v. Taplor (supra.) 


Ill the court of Common Plcu", in an insnranco on freight 
on a voyage at and from Dcmarara^ Bcrl)ic(\ aiuI the Jf i?id^ 
xvard and. Lmmrd. Islands to hondon; the .sliij) being at De^ 
marara^ an agreement (not in wiitiiig) was (aiten'd into by 
the master with a house there for a freiglit from Ilcrhicc to 
London; tlu* cargo to be put on board at Bcrhicc^ and the 
ship to take a cargo of bricks and planks from Demarara to 
lierhiccj anil deliver them there; while the vessel was pro¬ 
ceeding to Bcrhicc, with this cargo on boai’d, she met w ith an 
accident, and in consequence never earned her freiglit. This 
was held not to be a loss within the policy, for the voyage 
from Demarara to licrhice had nothing to do with the voyage 
insured. I'lic voyage insured was from Dcmerara to Ijondoriy 
or from Berhke to Ijmdouy or from any of tfie Windwanl or 
Leeward Islands, according to the place froin which the ship 

might 
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might happen to sail on her voyage to Jjondov. Now, in this 
case, such voyage never commenced ; the case itself excludes 
any incej)tion of the voyage. The ship took in a cargo for 
Berbice, and tlien expected to get tlic cai'go she was to <?arry 
to Idmdoiu 


But subsequcully to this, in the same court,^ in a policy on 
fircight on board the ship Slravgvr^ at and from Bcyndou to 
Jamaica^ with liberty to touch at Mtfdcira^ and to discharge 
and take in goods there it appeared in evidence, that the 
plainlilfj as owner, laid agreed with one Da Franca^ by char- 
ter-))arty, that tlie ship should take in goods at Loudon, ami 
proceed to Madeira, ami there deliver suc h j)art of tl)e goods 
shij)ped at Jjondon as the agents of Dc Frauva sliould direct, 
and receive on board wine, and pnHVcd to Jamaica, and lliere 
deliver: and llie ircigJiter agreed to pay 135/* in full, for 
freight, during the voj'age from London to Madeira, 

and from thence to Jamaica ; .vich freight to be lutid in Ma^ 
de.ira, on delkcrn <f the good^i shipped at London for that place, 
l)y Madeira wine at 40/. per pipe, to be carried in the said 
sliip free ui’ I'lvight. 'J"Jie sliip arrived at Madeira, and de¬ 
livered all \\c\' London cargo, earcyj/33 caslcs of atals, which 
the captain kept on board to stillen his sJiip. Part of the 
cargo for Jamaica was received on board, but not the wine to 
be paid for IVeight, when a gale; arose, which obliged the cap- 
lain to cut his cable and run out to sea, wliere lie was ca]i- 
tured. 'riic Court unanimously eoidinned tlie verdict of the 
jury, holding the luulerwriLeis liable lor a UjI.J 1c->^ of freight, 
for the contPaet of freight was einiro, aiui the charter-party 
treats the whole as one vovau’c. The v. holt? height is to be 
paid in one gross sum, and tliat sum is io be j^aid in Madeira 
wine, valued at a certain sum at 3 lad(ira^ The payimail, 
thei*cfore, is local and indivisible; and payment of the 
freight in wine, it is to be carried on in tliis particular sliip to 
Ja?naica> Here the accident happened before the condiliou 
was performed, on which the freight was payable, namely, ilie 
delivery of the goods shippetl at London* 


AiXy V. 
liindo, 

1 New Rep. 

2''16. 


In short, the great point in all* these cases seems to be, 
whether there is one entire contract for the voyage out and 
Jiomc, and whether the frciglit is entire: for llie Ctants seem 

to 
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to have thought that the doctrine laid down in Thompson v. 
TayloTy and the other cases ot' tliat dr'scrijilion, ought not to 


be extended. But wherever there lias been no contract, the 
rule'in the old case of Tonge v. Watts (ante p. 56.) must 
prevail. 


ForKc5 and 
another v. 
Cowic, Sit¬ 
tings after 
Michaelmas 
180R. 

X Camph. 
5ao. 


Thus in an action on a policy 071 freight of the ship Chiswick 
at and from any port or ports of Hayti {St. Domingo) to 
Liverpool: the Chisiscick sailed from Liverpool^ and arrived 
at Haytiy with a cargo ol’ plaintiflTs, which was to be bartered 
for other goods to be brought back to Liverpool in the ship. 
Part of tJie outward cai’go was bartered for 55 bales of cotton, 
w'hich were put on board. The remainder of the outward 
cargo was still on board when the ship was lost by perils of 
die sea. The remaining part of the outward cargo, though 
damaged, was saved, arul in f 2 days after the loss of the ship, 
was exchanged for otlicr goods the produce of St. Dommgo^ 
the freight of which would have been of larger value than the 
sum insured, if the ship had not been lost. The defendant 
settled for the freight of the 55 bales, without prejudice to a 
further claim for loss of the freight of the homeward cargo- 
This case on the part of the plaintiff was compared to that of 
Horncastle v. Suart (ante p. 58.) and much pressed. But 


Lord EHenboi'ough was more disposed to doubt the autho¬ 
rity of that case than to extend it. There, however, there 
was one charter-party for the outward and homeward voyage, 
and the freight was entire. That is the only ground upon 
which the decision can be sustained. I can entertain no 

doubt. The underwriter does not insure that the ship shall have 
a freight, but only that the owner shall be indemnified for the 
loss of the freight of goods put on board. What goods were 
on board when the ship was lost ? Tlie outward goods. They 
were not to be brought home on freight: they were to be 
bartered at St. l^mhtgo. They were the means by which the 
homeward cargo was to be procured. How then have the 
plaintiffs been damnified upon the subject-matter of this in¬ 
surance ? By losing the freight of 55 bales of cotton, and that 
they have been already*paid by the defendant. The plaintiffs 
were nonsuited* 


In 
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' In the ensuing term, the Court of King’s Bench refused a 
rule to shew cause why this nonsuit should not be set aside. 
Lord FMenbarotfgh on that occasion said, if there had been 
a bag of money on board to purchase a cargo when the loss 
happened, would this have been freight; and whether it 
was possible to draw a distinction between goods to be bar- 
tered for a cargo and money to pay for one ?” The other 
judges concurred, and expressed an opinion, that the cases 
upon this subject ought by no means to receive any extension^ 

The same case, on the same policy, came before the Court 
in Hilary term i8i i, was fully discussed at the bar, and the 
Court, by Lord Ellenhorough^ delivered a veiy elaborate 
judgment, conformably to what is said above. 

But where a ship was chartered from Liverpool to Jamaica^ 
there to take on board a full cargo for Liverpool^ at the cur¬ 
rent rate of freight, to be paid at one month from the dis¬ 
charge of her cargo at Liverpml^ and an insurance made on 
the homeward freight, the ship being lost at Jamaica when 
she had taken in a part of the homeward freight, and the rest 
ready to be shipped, the Court held this case was governed by 
Thompson v. Taylor and Horncastle v. Suart, and quite recon- 
cileable with Forbes v. AspiruJL 

This case has already been mentioned on account of an 
alteration made in the policy after the time of underwriting; 
it shall now, however, be considered wholly independant of 
that circumstance. It was a bill filed in the Court of Chan¬ 
cery, which stated, that the ship EyleSy late in the East India 
Company’s service^ was, in the year 1732, at Bengal^ at which 
time the owner employed L H* to insure the ship in the Lofir- 
don Assurance Office, for five hundred pounds. The adven¬ 
ture thereon was to commence from her arrival at Foil Saint 
George^ and thence to continue till the said ship should arrive 
in London^ and that it should be lawful for the said ship, in 
the said voyage, to stay at any ports or places without pr^ 
judicc, and that the ship was, and should be rated at interest 
or no interest, without farther account: in consideration 
whereof /• paid fifteen pounds premium. The Eyles came 

to Fort Saint George in February I733> in her way to Eng^ 

tand; 
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land ; but beiut;' Joaky, uiul iu a very bad condition, upon the 
unanimous ailvice of tlic governor, counciJ, commanders of 
ship'.. Sc. she sailed to Bengal to be refitted, and aft(»r being 
sheathed, iu lu-r l•cturn upon her homeward-bound voyage, 
she struck upon ttie sands, and was lost. Evidence 

w'as read on the part of tlie plaintiffs, to prove that Bengal 
was (he most pyoper place to refit, and that she went tluther 
for that reason; tluit this was a voyage of necessity, and not 
a trading voyage, for she took nothing on board, but water, 

» provision, and IjalJast. 


].,ord Chancellor Harthcicke. —“ As to the (jucstion, wdiether 
there has l>een a breach ; or, in other terms, a loss, within the 
meaning of this policy ? llie general principles laid down by 
the plaiiitiff^s coini>.el aie right, that stress of weatliei', and the 
danger of proceeding on a voyuge, w hen a ship is in a decayed 
condition, are to be considered. In such ii case, if she went 
to the nearest i)lace5 I should consider it eijually the same as 
if slie had been repaired at the very ]»lacc‘ from whicii the 
voyage w\‘is to commence, acconling to the terms of (lie policy, 
and Jio deviation. It is a very malerial circumslnnce, that the 
governor ordered the lading to be taken out, to shew the 
necessity of the ship's being repaired, but there is not a syl¬ 
lable of j^roof why slie miglit not have been equally well 
repaired at Brjc/ Sainl George. 'I'fiore is one part of this case 
which distinguishe.s it from all others whatever, and that is, 
as to the eeitain time the voyage was to cominence. The fact 
is, the shij) was lost in July 1733, three weeks before iJic time 
of making this policy, so that clearly the ship wa.s not at Fot'l 
Sainl George at the time the agreement was made; and there¬ 
fore it is a material ijuestion, whether it conics within the 
agreement ?” llis Lordship directed an issue to try, whether 
the loss in Ju\y 1733, tinring the voyage, and 

according to tlie adventnre agreed upon; u'jirch issue was 
afterwards found foi* the plainuds, upon a Iri i! in the Com¬ 
mon Pleas. 


In a late case, it became a question, wJietiioj* a volfmtai'y 
burning of a siiip, to prevent hir ii*oin iuJling into the hands 
of the euemjg be a Joss hy- Jire^ wiihii^ the policy ? Lord 
borougu siiidy “ 'Lhe case is new, but 1 iun clearly of opinion 

chat 
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th^ the plaintiff is entitled to rec-over. Fire is expressly men¬ 
tioned in the policy, as one of the perils against wiilch the 
underwriters undertake to indemnify the assured; and if the 
shij) is destroyed by jfre, it is of no consequence whether this 
is occasioned by a common accident or by lightning, w hy an 
act done in duty to the statc^ Nor can it make any difference 
whether the ship is thus destroyed by third persons, officers of 
the King, or by the captain and crew, acting with loyalty 
and good faith. Fire is still the caiim causans^ and the loss is 
covered by the policy.” The plaintiff had a verdict. Mr. Camp~ 
hclU the reporter, very properly refers to Pothiei\ Falm, and 
T]mvrhj;on^ to shew that this point has been decided in France 
as Lortl J^Hlenborotv^h has tlccided it, and certainly those 
authors support His Lordship's doctrine. Pofhicr traite du 
Coiitrat d’Assuranee, s. 53. Valin^ Liv. 3. tit. 6. dcs Assur¬ 
ances, Art. 26. j Emcri^, p, 434. 


in an action upon a policy of insui'ance, before Lord Chief 
Justice Ilatdn'kke^ it was held, that the 'Ax»vds “ at and from 
Bengal to J'.ngland^^ nu'ant the Jirsi tirrwat at Bengal; and it 
was agreed, that when such words are used in j}olicies, first 
arrival is always implied and understood. 


It luis likewise been held,, that when a ship is insured at 
and from a plac(\ and it arrives at that j)lace, ns long as the 
ship is prej)aring tor the voyage upon wliich it is insured, the 
insurer is liable: but if all thoughts of tlie voyage be laid 
aside, ami the ship lie there, five, six, or seven years, with the 
owner’s privity, it shall never be said the insurer is liable; 
tor it would be to subject him to the whim aiul caprice of the 
owner. 


This was an action on a policy of insurance on a ship, at 
and from Jamaica to London, The shi[) had also been ijisurcd 
from London to Jumaiva. generally, and was lost in coasting 
the island, after she had touched for some days :it one port 
there, but before she had cleliveied all her outward-bound 
cargo at the other ports of the ihland. This was an action on 
the homeward policy; aiul in order to shew when the home¬ 
ward-bound risk commenced, it was necessary to shew at what 
time the outward-bound risk tlcLerniincd ; and the jury, which 

was 
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was special, after an examination of merchants as to the ci^ 
tom, by their verdict decided, that the outward risk ended 
when the ship had moored in any port of the island, and did 
not Continue till she came to the last port of delivery. 

In the Trinity term following, a motion was made for a 
new trial, but it was refused; because it had been thoroughly 
tried, and no new light could be thrown upon it, although 
Lord Man^eld said, the inclination of bis opinion at the 
, trial was the contrary way. Mr. Justice Wilmot thought 
the construction put upon the policy by the jury was the 
right one. 

In a similar case, Lord Mansfield laid down the same doc¬ 
trine to the jury, namely, that the outward risk uimi the ship 
ended twenty-four hours after its arrival in the first port of tlie 
island to which it was destined: but that the outward policy 
upon goods continued till they were landed. 

The doctrine contained in the two last cases has met with 
material confirmation in a modem decision. It was an action 
upon a policy of assurance on the ship Palliser, and on goods 
on board thereof^ on a voyage at and from Georgia to Jamaica. 
The ship arrived in Montego Bay^ and moored at anchor^ and 
there also the agent of the plaintiff sold and delivered the 
greatest part of the cargo to Messrs. Ada^ns and Hatton^ mer¬ 
chants there. The captain then entered into a charter-party 
with Adams and Hatton^ to {proceed from thence to SL Annc% 
and there to take in a cargo for London. After unloading 
the greatest part of the cargo at Montego Bay^ and remaining 
there a month, it was verbally agreed that the remainder of 
the cargo (which was lumber) should be carried as ballast to 
SU Ann^Sy and accordingly the vessel, after taking in some 
fustick, proceeded towards St. Anne% but was wrecked, and 
never arrived there. For the plaintiff it was urged, that in 
such an insurance the ship might go from port to port; and 
that, at all events, the goods were protected by the policy, 

they were all discharged and safely landed. 


Lord Kenyon was clearly of opinion, and was confirmed in 
that op mion by a special juiy, to whom His Lordship parti¬ 
es cularly 



Chap. II.] 


OF THE POLICY. 


Uilarly referred upon this occasion, tliat the risk m ihe ship 
ceased, she had been moored at anchor iwenty^om' hours 
in the Jirst port of the island, ^/br the purpose of unloading; 
and the facts disclosed in this case having manifested* that 
Montego Bay was also the original destination of the cargo, 
and that its not being wholly delivered there was only pr&* 
vented by a new agreement, the loss of the goods cannot be 
recovered under this policy of insurance. K ship insured to 
Jainaica geno'ally cannot be permitted to go round the whole 
island, from port to port, ibr the purpose of unloading her 
cargo, especially where, as in this case, the owner of ship and 
goods is the same person. The plaintiff was nonsuited* 

In*a casein the Common Pleas, it has been held, that 
under a policy at and Jrom an island, a ship is. protected in 
going from port to port in the island. 

A policy at and from a place, for instance at and from Lyme 
to Londoiiy which not only designates a town, but a port also, 
coiuprehending a large district of coast, so that Bridporty 
which is eight m'iles nearer to London than the town of Lymcy 
does not protect a cargo laden any where within the limits of 
the port, such as Bridporty but must be taken to refer to the 
town itself. 

Similar doctrine had been previously held in a case of 
Payne v. HtUchinsony which is to be found in a note in page 
405. of 2 Taunton, 

But the great and leading cases, upon questions of con* 
struction, are two, Tiernay v. Etheringiony and Petty v. the 
Royal Exchange Assurance Company: the former determined 
by Lord Chief Justice Leey and the latter by Lord Mansfeld, 
In these cases, the principles which are to be observetl in the 
construction of policies are so fully considered, and the ap¬ 
plication of them to the particular circumstances of the dif* 
ferent cases is made with so much accuracy and perspicuity, 
that they are to be regarded as the pule star to direct our in¬ 
quiries upon all similar occasions. 
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X Burr. 348. 


The first of these causes was an action upon a policy of 
surance on goods, in a Dutch diip, from Malaga to Gib- 
“ ralia?'^ and at and from tlience to Engla7id and Holland^ 
both, or cither: on goods, as hereunder agreed, beginning 
the adventure from the loading, and to continue till the 
“ ship and goods be arrived at England or IIolla?idy and 
‘‘ there safely landed.” The agreement was, “ that upon 
the arrival oV the ship at Gih'alta7\ the goods might be 
unloaded, and re-shijiped in one or more British ship or 
ships lov England and Holland, and to return one per cent. 
“ if discharged in England^ It appeared in evidence, that 
w'hen the ship came to Gibi'altar, the goods were unloaded, 
and put into a store ship, (which it was proved was always 
considered as a warehouse,) and that there was then no Bri- 
thh ship there. Two days after the goods w’ere put into the 
store ship, they were lost in a storm. The question wite, 
whether this was a loss within the construction of the policy ? 


Lee Chief Justice.— It is certain, that in the construc¬ 
tion of policies, the strictum jus or apex Juris, is not to be laiil 
hold of: but tliey arc to be construed largely, lor the beiielit 
of trade, and for the insured. Now it seems to be a strict 
construction, to confine this insurance only to the unloading 
and rc-shipping, and the accidents attending that act. The 
construction should be according to the course* of trade in 
this place; and this appears to be the usual inotle of unload¬ 
ing and rc-shipping in that place, tvc. that when there is lU) 
British ship there, llien tlie goods are kept in store ships. 
Where there is an insurance on goods on board such a ship, 
that insurance extends to the carrying the j^oods to shore in j| 
boat. JSo, if an insui'ancc be of goods to sncli a city, and the 
goods are brought in safety to such a port, though distant 
from the city, tliat is a compliance with the policy; if that 
be the usual place to whicli the ships come. Therefore, as 
here is a libeny given of unloading and rc-shipping, it must 
be taken to bo an insuring under sucli methods as arc proper 
for unloading and re-shipping. There is no neglect on the 
part ol‘ tlie insured, for the goods were brought into port 
the nineteenth, and wT*re lost the twciity-socond of November. 
This manner of unloutling and rc-shipping is to be considered 
as the I'eccscary means of attaining that which was iiitcndetl 
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by the policy; and seems to be the same, as if it had hap¬ 
pened in the act of unshipping from one ship into another. 
And as this is tiie known course of the trade, it seems extra¬ 
ordinary, if it was not intended. This is not to be* coii- 
sidercti as a suspension of the policy; for as the policy would 
extend to a loss happening in the unloading and re-shipping 
from one ship to another, so any means attain that end 
come within the meaning of the policy.” The plaintiff had 
a verdict, («) 

Afterwards a new trial was moved for; but it was refused 
by Lee Chief Justice, Mr. Justice Chappie^ and Mr. Justice 
Deni^on^ against the opinioii of Mr. Justice Wright, 

The next of these causes came before the Court upon a 
case reserved for their opinion, after a trial and verdict for 
the plaintiff^ at Guildhall^ betbre Lord Mamfield. It was an 
action of covenant upon a policy of insurance. 

The case states, that the plaintiff^ being part owner of the 
ship OndoKs:, an Ka$l India sliip, then lying in the lyiamt’s^ 
and bound on a voyage to (Jhinuy and back again to London^ 
insured it at ajul frmn Ijondon^ to any ports or places be- 
yond the C.ape of Good Hope^ and back to London^ free 
from average under ton per cent, upon the body, tackle, 
apparel, ordnance, miuiition, artillery, boat, and other 
fnrrjiture of and in tlie said ship: beginning the adventure 
upon tlio said shi)) from and inunodiatcly following the date 
of the policy, and so to continue and endure mitil tlic ship 
‘‘ shall be arrived as above, and there anchored twenty-four 
hours in good safety.” I'lic perils mentioned in the policy 
were the common perils, viz, “ of the seas, men <if wai‘, fire. 
The ship arrived ia the river Cantoiu in ChitUty whert' 


(n) Where there is n liberty given by a policy to touch iiml stay at all 
ports for aJi purposes whatsoever, the stay must be for sonic (iurposo con¬ 
nected with the furtherance of the adventure^ and whctiicr tliat purpose 
be within the scope of the policy is a question for the C'ourt, Tjungkorn 
V. Allnutly 4 Taiutt. 511. But wliethcr the shiji hos staid an lotn'asonatfte 
time is for the jury. Same case. Sucli a lil>crty includes a liberty '’ir tiie 
purpose of taking in part of the goods insured. Violcl v. Attnutij 3 'J'moit. 
419. 
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she was to stay to clean and refit, and for other pui*posesI 
Upon her arrival there, the sails, yards, tackle, cables, rig¬ 
ging, apparel, and other furniture, were, by the captain’s 
order,* taken out of her, and put into a warehouse, or store¬ 
house, called a bank-saul, built for that purpose on a sand 
bank, or small island, lying in the said river, near one of the 
banks called Baiik-savl Island, in order to be there repaired, 
kept dry, and preserved, till the ship should be heelcil, 
cleaned, and refitted- Some time after this, a fire broke out 
in the bank-saul, belonging to a Swedish ship, and communi¬ 
cated itself to another bank-saul, and from thence to that be¬ 
longing to the Onslow, and consumed the same, together 
with all the sails, yards, belonging to the Onslow^ that 
were therein. The case states further, that it was the 7 mi- 
vcrsal and well k 7 iow 7 t usage, and has been so for a great num¬ 
ber of years, for all European ships which go a China voyage, 
except Dutch ships, (who for some years past have been de¬ 
nied this privilege by the Chinese, and who look upon such 
denial as a great loss,) when they arrive near this Baiik-saul 
Island, in the river Canton, to unrig the ships, and to take 
out their sails, yards, tackle, cables, rigging, apparel, and 
other furniture; and to put them on shore in a bnnk-saul, 
built for that purpose on the said island (in the manner that 
had been done by the captain of the OnsUm on the present 
occasion) in order to be repaired, kept dry, and preserved, 
until the ships should be heeled, cleaned, and refitted. The 
case adds, that so doing is prudent, and for the common and 
general benefit of the owners of the ship, the insurers, and 
insured, and all persons concerned in the safety of the ship. 
The ship arrived from her said voyage in the Thames, having 
been again rigged, and put in the best condition the nature 
of the place and circumstances of affairs would permit. The 
question for the opinion of the Court was, whether ^the in¬ 
surers arc liable to answ'er for this loss, so happening upon 
the bank-saul, within the intent and meaning of this policy? 

The Court, after a solemn argument, took time to consider 
the question, and then Lord Mayisjield delivered the unani¬ 
mous opinion of the Court for the plaintiff. 


Lord 
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Lord Man^eld, — “ By the express words of the policy, 
the defendants have insured the tackle, apparel, and other 
furniture of the Onslovs^ fromduring the whole time of 
her voyage, until her return in safety to London^ without any 
restriction. Her tackle, apparel, and furniture, were in¬ 
evitably burnt in China^ during the voyage, before her re¬ 
turn to LoJidon. The event then, which has happened, is a 
loss within the general words of the policy; and it is incum¬ 
bent upon the defendant to shew, from the manner in which 
this misfortune happened, or from other circumstances, tliat 
it ought to be construed a peril, which they did not undertake 
to bear. If the chance be varied, or the voyage altered, by 
ihe*fault of the ow'ncr or master of the ship, the insurer 
ceases to be liable; because he is only understood to engage 
that the thing shall be done safe from fortuitous dangers, pro¬ 
vided due means arc used by the trader to attain that end. 
But the master is not in fault, if what he did was done in the 
usual course, and for just reasons. The insurer, in estimating 
the price at which he is willing to indemnify the trader against 
all risks, must have under his consideration the nature of the 
voyage to be performed, and the usual course and manner of 
doing it- Every thing done in the usual course must have 
been foreseen, and in contemplation at the time he engaged; 
he took the risk, upon a supposition, that what was usual or 
necessary should be done. In general, what is usually done 
by such a ship, with such a cargo, in such a voyage, is un¬ 
derstood to be referred to by every policy, and to make a part 
of it, as much as if it were expressed. The usage, being 
foreseen, is rather allowed to be done, than what is left to the 
master’s discretion, upon unforeseen events : yet if the master, 
ex jiistd caiisd^ go out of the way, the insurance continues. 
L^pou these principles it is difficult to frame a question, which 
can arise out of this case, as stated. The only objection is, 
that they were burnt in a bank-saul, and not in tlie ship; 
upon land, not at sea, or upon water: and being appertinent 
to the ship, losses and dangers ashore could not be included. 
The answer is obvious: First, the words make no such dis¬ 
tinction: Secondly, the intent makes no such distinction. 
Many accidents might happen at land, even to tlie ship. 
Suppose a hurricane to drive it a mile on shore; or an earth¬ 
quake may have a like effect; suppose the ship to be burnt in a 

F 3 dry 
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dry dock, or suppose accidents to happen to the tackle upon 
land, taken from the ship, while accidentally and occasionally 
refitting, as on account of a hole in its bottom, or other 
mischance: these are all possible cases. But what might 
arise from an accidental repair of the ship is not near so 
strong as a certain, necessary consequence of tlie ordinary 
voyage, whicli the parties could not but have in tlieir direct 
and immediate contemplation. Here the delendants knew 
that the slii]) must be heeled, cleaned, and refitted, in the 
river of Canlou : they knew that the tncklo would then be put 
in the bank-snul: they knew it was I’or the safety of the ship, 
and prudent tliat they should bo put there. Hacl it been an 
accidental necessity of refitting, the jnaster might have.jus- 
tified taking them out of the ship, vx justti cansu : but dc*- 
scribing the voyage is an express reference to the usual manner 
of makiniy it, as much as if cverv circumstance was mentioned. 
Was the chance varied by the limit of the master? It is im¬ 
possible to impute an^^ fault to him. Is this liken deviation ? 
No; Ws r.t justd caiisci^ v\hich always excuses. Had the in¬ 
surers in this case been asked, whether the tackle shou.d be 
put in the baiik-saul ? tluy must, for their own sakes, have 
insisted that it should. They wouhi have had reason to com- 
plain, il^ from their not being put there, a misrortune liad 
happened. In such a case, the master would havi* been 
(r> blame, and by his fault would have varied the chance. 
'Fhey have taken a price for standing in the plaintifi's place, 
as to any losses he miglit sustain in performing tiic several 
parts of the voyage, of which this was known and intended 
to bo one. Tlierefore, w'c are all ol’ opinion, that in every 
liglit, and in every vieu' of this case, in reas(m and justice, 
and within tJie words, intent, and meaning, of tiiis policy, 
and within the view and contemplation of the parlies to the 
contract, the insurers are liable to answer l()r this loss.” 

Th is case has since been confirmed by Lord AVwyo//, and 
the whole Court of King’s Bench. 

So also in another case, the same principles were adhered 
to, and the same rule of decision was adoptt^l. The insurance 
was upon the ships the Hope and the Anne, at and from 
DarlmotU7t to Waterfmd^ and from thence to the port, or 

ports, 
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ports, of discharge, on the coast of Lah^ador^ with leave to 
touch at Nrsfhundland^ aiul upon any kinds of goods and 
merchandizes; and also on the ships, till they should be ur- 
I'ived at their port of discljarge, and should have moored at 
anchor iwnit^four hmirs^ and on ihe goods until the same shall 
he there discharged-^ and safvhj landed* By a clause in the po¬ 
licy, money advanced to the fishermen was insured. The 
Anne arrived safe on the coast of iMhrador on the 22d of 
Jnne^ and the Hope on the 14th of J///^ From the 

time of their arrival, tlio crews were employed in fishing, and 
had Oiken out none of their cargoes, except at leisure hours 
(partly on ^nnd(n}s) such things as were immediately wanted. 
On •the i^th ui August^ an American privateer entered the 
harbour, and took l)oth the vessels, there being at that time 
nobody on l)oard cither ol’ them, '^Fhc action was brought to 
recover the value of the goods. 'I'lu* defence was, that there 
had been an unnecessary delay in unloading the cargoes, in 
coiis<:‘qiienc(' of which tlicy liad been exposed to capture, and 
that th<‘ underwriters ought not to be liable for what had 
happened from the negligence of the insured. The plain¬ 
tiffs rested their case on the words of the policy, and the 
usage of the traile. "Huy called the captain of Hie Anne^ 
who swore, tlu'l he had been the same voyage three times 
in the three last years, and that they had proceeded in 
the same manner during each of the voyages; that he did 
not think tin; plaintifi's had warehouses sufficient to have 
held the gomls if tliey had been landed; and that there 
were no settlenn^iits on the coast of Labradm^ but those 
belonging to the plaintiffs. One of the sailors swore to the 
same effect. Tlie plaintiffs then called one French^ to prove 
the custom ol* the Nt^dofoiindland trade. This evidence was 
objected to; but Lord Man^dd admitted it, and the witness 
swore, that in the Nrafonndland trade, it is custonuiry to 
keep their goods on board several months, and that some¬ 
times they have part of tlicir homeward cargo of fish, and 
part of their old cargo on board, at the same time: That the 
first object is to catch fish, and they unload only at times 
when they cannot fisli. The old carj^o being chiefly salt and 
provisions, it is taken out gradually for curing the fish, and 
for consumption. The testimony of this W’iiUess was con- 
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firmed by one Nc^mtnan. Neither Nemnan nor French had 
been at Labrador^ Mr. Hunter was then called, who 
proved, that some years since, he used to send vessels of his 
own, and also chartered vessels to Labrador^ and that it was 
usual, in chartering vessels, to stipulate that they should have 
sixty days allowed for discharging. That he apprehended 
they were oftentimes longer in fact, and that it was not so 
easy to discharge a cargo at Labrador os at Neis^otmdland. 
Upon this evidence a verdict was found for the plaintiffs, and 
ift the subsequent term the defendant moved to set it aside, 
which was not granted. 

Lord Man^eld. — “ The trade of fishing on the coast of 
Ncn^oundland, especially from the west of Efigland^ has been 
known and practised for many years. Since the treaty of 
PariSy a new trade has been opened to Labrador. The in¬ 
surance here is on the ships, and on the goods till landed. 
The defendant says, the plaintiffs have been guilty of an un¬ 
reasonable delay in landing. That question was to be tried 
by the jury, and could only be decided by knowing the usual 
practice of the trade. Evenj unda'writer is presumed to be 
acquainted *mith theinaeiice of the trade he insureSy^ andy that, 
Kvhether it is recently established or not. If he does not know 
it, he ought to inform hitnscif. It is no matter if the usage 
has been only for a year. This trade has existed, and has 
been conducted in the same manner for three years. It is 
W'cll known, that the fishery is the object of the voyage, and 
the same sort of fishing is carried on in the same way at A>u'- 
foundiand. I still tJiink the evidence on that subject was 
properly admitted, to shew the nature of the trade. The 
point is not analogous to a common law custom.” 

Mr, Justice liuller. — “1 think there was sufficient evidence, 
without calling in aid the usage of the Nexvfoundlafid trade: 
for it appeared on the face of the policy, that the fishery was 
the purpose of the voyage : but I think the evidence objected 
to was properly admitted. If it can be shewn, that the time 
would have been reasonable in one place, that is a degree of 
evidence to prove that it was so in another. The effect of 
such evidence may be taken off by proof of different circum- 
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Stances. It is very true, that the custom of one manor is no 
evidence of the custom of another; that has been determined 
in many cases: but the point here is very different; it is a 
question concerning the nature of a particular branch of 
trade.” 

So in a case before Lord Eldon^ when Chief Justice of the Ougier v. 
Common Pleas, His Lordship allowed the usage of trade to sfuIngK In 
protect an intermediate voyage to Sidney from EJe^fuundland C. P. 1800. 
in ballast, and back with a cargo of coals, upon an insurance 
onjtsh on the ship Dtichess of Gordm at andfrom Neufound^- (")• 
land to a port in PortugaL The ship had arrived at Nevo~ 
fmmMand in July^ she then proceeded to Sidney for coals, 
arrived there in August^ and delivered her coals at Nerifrmd^ 
land in Octobef'; she then loaded her fish, and sailed for 
Oporlo in Novembej\ and was lost. The underwriters insisted 
that the trip to Sidney should have been communicated to the 
underwriters, as it tended, by retarding the commencement 
of the voyage insured, to increase the risk. The plaintiff re¬ 
lied on the usage of trade, which was proved by several 
witnesses. 

Lord Eldon. — ‘‘I think the practice in this case is as ca¬ 
pable of being received, as in other cases, in which it has 
been admitted. This is like the case of the ship that was em¬ 
ployed on the Labrador coast, where she fished after her ar¬ 
rival, and before her outward cargo was discharged. There see arte, 
is no doubt that the policy primd facie means the first cargo, P- 7 ^^* 
which shall be laden after the ship’s arrival*: but the under¬ 
writer must refer himself to the usage of the tratle, which he 
is bound to know. The first question is, whether there be 
such an usage? If the Evidence leads to this, that the ship may 
make an intermediate voyage of several years, it is too dan¬ 
gerous for yOu (the jury) to give it effect. If several ships 
belonging to a merchant arrive together at Neufrimdland, and 
finding cargoes for some only, he bo 7 id fide sends the rest on 
an intermediate voyage, it seems reasonable; though studi¬ 
ously sending a ship on an intermediate voyage out of her 
turn would be a deviation. If you think the usage does 

exist; if you think it reasonable; and if you think this ship 

acted 
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aclcd bo7Ui Jide in taking the intermediate voyage, you will 
find for the plaintiff.” The jury did so, and the verdict was 
not impeached. 

Lord Ellenhorough had also an opportunity of declaring his 
ojiinion on this point; where His Lordship held, that in a 
common insuraficc on ship, freight, and cargo, at and from 
any port or ports in Newfoundland^ to one port of discharge in 
Portugal^ or to any port or ports in the United Kingdom, it 
Is not necessary to communicate to the mulerwriters, that be¬ 
fore that risk commences, the vessel will be employ^'d cither 
in fishing, (called hanking^) or in an intermcdiale voyage, for 
the usage of that particular trade covers it, and the irtider- 
writei's are bound to know the nature and circumslanecs of 
the trade, to which their [lolicy relat(?s. His Lonlship added, 
The assured is not bound to make a laborious disclosure of 
what is known to all. It is notorious then that in this trade, 
upon their arrival, ships are citlicr employed in banking, or 
take an intermediate voyiige. If so, it must be presumed to 
be equally in the knowledge of botli parties. According to 
the general import of the words ‘‘ at and from,” the pidicy 
would attach upon the ship's first mooring on the coast; but 
it may doubtless be explained difierently by usage: and as 
between these parties the policy must be taken to be the sam<', 
as if it had been expressed to attach upon the expiration of 
the banking or intermediate voyage. The underuriter.s were 
not liable for any autocedent loss, aiul cannot complain of 
what was previously done as a deviation. Although there 
should be exce)5tions to the usage, that would be imma¬ 
terial. lliings are presumed to go on in their ordinary 
course; and if an usage be general, though not uniform, the 
underwriters are bound to take notice of it. 

So Lord mienboivugh held, on an mmmnce from Oporto to 
London^ where the ship having taken in part of her cargo 
within^ went to take the remainder without the bar; and 
where several witnesses proved, that it had Ix^en usual to do 
so, that the underwriters were bound of themselves to take notice 
of the usage; although it appeared that sometimes in policies, 
express liberty was given to load on either side the bar. 


Since 
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'tiince IjonI Ellenborough was Chief Justice of the King’s 
Bench, a case arose in whicli His Lordship and the other 
judges very fully considered the rules which arc to govern the 
construction of policies of insurance, and the effect of written 
words upon the usual printed form of this species of contract. 


It w'as an action on a policy of insurance^ lost or not 
lost, at and from {a) all, any^ or evay port and place *vohere 
“ andisohatsoevet' on the coast of Brazil^ and after the i^t/i 
day of September to the Cape if Good Ilope^ upon any kind 
•*' of goixis and merchandizes, and also upon the body, &c. 
of the ship Chcstef eld^ &c. beginning the adventure upon 
th(i said goods and merchandizes from the loading thereof, 
alx^ard the said ship at all^ any^ or troery port and place niohcrc 
or *cchatsoever on the coast of Brazil^ and from the i^fth Sep^ 
lemher r8oo, and upon the said ship, &c. in the same vian^ 
ner; and so shall continue and endure during her abode 


“ there, upon tlio siiid ship, &c.; and further until the said 
shi)), ite. and goods, &c. shall be arrived at Simon's Bay 
or Table Bajp both or either^ *xith liberty to call at St. Ile- 
“ le?ia^ or rhexohr)(\ upon the said ship, &c, and upon the 
“ goods, &c;, until the same be there discljurgo<l, at the rate 
if four *^vineas per cent, to return three pounds ten shillings^ 
should the ship hare urnxYd or this rish ot/ienvise have 
ciasetL on or before the of September." By a memo- 
vandum llieOnp, goods, and freight were all valued. This is 
the whole of the }}olicy that seems to me to be material; the 
huts touching this part of tlie case were, that tlie goods were 
laken in at the Ctipe if (h)od Jlope^ and the ship went from 
thence in Feb) nil)y iSoo, to Be.ngueta^ oj» the coast of 
ami afterwards to iSV. Catharine' on the coast of on 

the 30th of Muy^ then to lUo Janeiro on the 27tli July, staid 
there upwards of twa) months, and remained on the coast till 
the latter end of Xovember^ when on suspicion of illicit trad¬ 
ing with tlie Spanish enemy, she was taken possession of by 
some of His Majesty’s ships of war, and carried again to the 
Cape^ xvith the original cargo on boards (but none was ever 
taken in at Brazil^) where she was libelled by the captors in 
the Vice-admiralty court there, on which tlie assured aband- 


(rt) The written piirt:*. of tlic arc printed in italirks. 
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oned to the underwriters; and the ship, after being liberated 
by the sentence of the Court, was sold there, and has since 
arrived in England, Tlie question, on this part of the ciise 
was, w'hetlier no goods •arere ever loaded at Brazil^ ncilher 
ship or goods were covered by the policy in question. The 
only case referred to in the argument at the bar was Hodgson 
V. Richardson^ mi Black, Rep, 463. (post. Chap. Of Fraud 
ill Policies.”) The Court decided against the claim of the 
plaintiffs, thus holding that the policy never attached^ as no 
goods were loaded at Brazil, In delivering tlic judgment of 
the Court, upon a rule to enter a nonsuit, amongst other 
topicks, the following general rules in the construction of po¬ 
licies, were laid down by Lord EllenboroitgJi. SccoiicUy, R 
Jias been argued that the policy .on this ship and cargo never 
attached, the adventure of the cargo being by the terms of 
the policy made to commence from the loading the goods 
aboard the ship on the coast of Brazil i an event which, as it 
was contended by the defendant, never happened, inasmuch 
as the goods Vucre not loaded tlicrcy but at the Cape of Good 
Hope, It was also contended, on the part of the defendant, 
that the adventure on the ship being by the terms made to be¬ 
gin in the same manner with that on the goods, could of course 
have no commencement, if that on goods never attached. In 
the course of the argument, it seems to have been assumed that 
some peculiar rules of construction apply to the terms of a po¬ 
licy of assurance which are not equally applicable to the terms 
of other instruments, and in all other cases : it is therefore 
proper to state on this head, that the same rule of construc¬ 
tion which applies to all other instruments applies equally to 
tills instrument of a policy of insurance, namely, that it is to 
be construed according to its sense and meanings as collected in 
the^first place from the te^'ms tiscd in ity which terms arc them¬ 
selves to he understood in their plain, ordinary, and popular 
sense, unless they have getm^ally in respect to the suhjecUmattei'y 
as by the kno'mn usage <f tradcy or the like, acquired a peculiar 
scJise distinct from the popular se.nse of the same ^rnords ; or 
less the context evidently points out that ilteij musty in the par¬ 
ticular instanccy and in order to effectuate the immediate znte?i~ 
lion of the parties to that contracty be understood in some other 
special and peculiar sense. The only difference between po¬ 
licies of assurance and other instruments in this respect, is, 

that 
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that the greater part of the printed language of them, being 
Invariable and uniform, has acquired from use and practice a 
known and definite meaning, and that the words superadded 
in writing, (subject indeed always to be governed in point of 
construction by the terms and language with which they are 
accompanied,) are entitled nevertheless, there should he any 
reasonable doubt upon the sense and meaning of the ixihole^ to 
have a greater effect attributed to them than to the printed 
words, inasmuch as the written words are the immediate lan¬ 
guage and terms selected by the parties themselves for the 
expression of their meaning, and the printed words are a ge¬ 
neral formula, adapted equally to their case, and that of all 
other contracting paities upon similar occasions and subjects. 
His Lordship then, after a very nice, critical, and grammatical 
discussion of the words used, said, Is there any thing to be 
found in the policy which assigns to these words a sense ap¬ 
parently different from the ordinary grammatical sense of 
them ? And looking as w'e are obliged to do to the policy, 
and to the policy alone, in order to collect the intention of the 
parties as to the commencement and duration of the adven¬ 
ture thereby protected, we cannot feel ourselves at liberty 
to disjoin in point of effect and construction the words at 
ally or any port or place on the coast of Brazil” from the 
words, “ from the loading thereof aboard the said shipf by 
which they are immediately preceded, and with wliich by im¬ 
mediate context they appear to us to be necessarily united. 
If the same words had not been thus incorporated with the 
body of the text of the printed words, and made to fom 
therewith one entire and continued chain of words, and one 
unbroken sentence of intelligible expressions, all applicable to 
the same subject-matter, it might have been open to us to 
have given them a different meaning, and to have considered 
them as words written in the margin of the policy, (and ap¬ 
plying therefore indefinitely to the whole of the policy, and 
not to any particular part of it,) arc usually considered; that 
is, as controuling the sense of such ports of the printed po¬ 
licy to which, in sound construction, and by reasonable re¬ 
ference, they may appear to apply. As for instance, where 
the word ship is written in the margin of the policy, or freight 
or goods ; in such cases, the general terms of the policy, 
plicablc to other subjects, besides the particular one mentioned 

m 
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in the margin, are thereby considered as naiTowed in point‘of 
construction to that one. And this is done in cases where the 
subject meant to be insured is still more remote from ‘‘ ship 
and goods/’ the only subjects of insurance in the printed po- 
iity; namely, where the object of insurance, as declared by 
the marginal memoranduni, is, money lent on bottomree^ or 
at reiipondentin^ or the like: the meaning of which margirttil 
memorandum maybe translated thus: we mean to insure the 
subject so named, freight,” for instance, arising or accruing 
♦luring the limits of the voyage within described, from the 
carriage of goods on boanl the ship named against the perils 
within oniin](?rated, and upon the premiuiu herein specified. 
In other woi ds, we adopt the general language of the pjjlicy, 
as far as it may serve toeHectuate tlnsobjecU and no further/’ 
The rule ibr eiitering a nonsuit, in the particular case, was 
made absolute. But 1 have given thus imich ol’ Lord ZJ//cw- 
borough's argument, not so much for the decision of tlio par¬ 
ticular case, iVi ibr the importance of the rules of construc¬ 
tion, which Lordship has, in mafijj instances, confirmed, 
and in all so clearly elucidated. 


I'he subject lu iiicipally considered in tlie last case, namely, 
-didhn' a poliai^ from A, to B., beginning the adventure upon 
the said goads J'rom the loading thereof aboard the said ship^ 
shall cover a policy on goods loaded antecedently to the vessel 
being at yL, has undergom* a great deal of discussion in our 
courts, i'rom tlu' time of Lord MansJieUl to tlic present. The first 
case oi. Hodgson v. Richardson^ i RlacJxst, llep. 463. (see post, 
on Fraud,) was chiefly dccicUnl on the ground of tlic assiiivd 
not having communicated to the underwriters wluit he w'cll 
knew, that the vc'scl which he insiired at and from Genoaf 
had lain tJtcrc live rnontli'^, with her loading on board of 
potash and verdigrease, cotton, and other perishable com¬ 
modities, which she had received on board at L*eghorn, 

hi Robertson v. French^ which has just been stat<*d, the 
loading was confined to a particular jiluce, beginning the jul- 
venture upon the said goods from tlie loading tliereof aboard 
the said ship at all, any, or every port or place where or 
whatsoever o?i the coast oj' Brazil; whereas the goods were 
7 iot loaded there, but at the Cape Good Hope. 


In 
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Jn Hornejfer v. Lushington a particular place was also men¬ 
tioned for the commencement of the risk on goods^ namely, 
from the loading thereof aboard the ship at Gottenhurgh^ 
whereas the goods had been previously loaded at London: 

But the Courts both of the King’s Bench and Common 
Pleas at length decided, that where the words of the policy 
w'ere general and from a placc^ and the adventure on the. 
goods to begin from the loading thereof on hoard the ship^ 
(without saying where,) as in Spitta v. Woodman and Lang^' 
horn V. Ilardp^ both in the Court of Common Pleas, and 
Mdlish V. Allmitt^ goods loaded on board before the ship’s 
arrival at the place named as that from which the risk is to 
commence will not be protected. 

But wherever the Court can collect from the circumstances 
of the case, or from the wwds used, that it was the intention 
of the parties to cover such antecedent loading, they will 
give the policy that constructiois. 

Thus iii an insurance on sugar ,of particular average^ 
ai and. from 1 jundscrona to Wolgast^ tlic underwriters liad 
been iufonned that the cargoes had been flipped at Gottenhurgh 
oil l)oard the same vessel some months before. Part of the 
cargo was taken out of the ship’s hold and landed on the 
(juay, and replaced in the ship. A sufficient quantity was 
taken out to enable the custom house officers at 1 •andscrona 
to inspect and examine tlio whole cargo on board, tlie duties 
iUi which were paiil. The Court held this to bo an actual 
loading and reloading of part, and a virtual reluailing of tiie 
whole, as far as unloading and reloading were necessary for 
the purpose of ascertaining and paying the duties at that 
port, which according to the policy is to be regardtil as tlu^ 
loading port. 

So wdiere a policy on gowls at and frojn (tottenhurgJ:^ to 
take in and discharge ^oods xdicrevcr the ship may touch at^ 
declared it to be in coniinuatiim of former policies. 'The de- 
lendant, however, was not an underwriter on such tormor 
policies, and the goods insunsl were in fict loadtKl at Vir^ 

rjnia; 
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gifiia ; the Court thought this memorandum indicative that 
the prior loading was in the contemplation of the parties. 


Gladstone And finally, where the word wheresoever was added thus, 
I Macule & beginning the adventure upon t!ie said goods from the load- 
418. ing thereof on boai'd wheresoever^ the Court thought this word 
sufKcient to cover the loading vcJieresoever it should take place, 
and to draw the case out of the construction put on former 
cases, though not enlarging the extent of the damage for 
wdiich the underwriter is liable, which still must be confined 
to damage arising within the limits marked out by the policy, 
namely, from Pernambuco to Liverpool, 


AlfJiough the decisions in all the above causes, notwith¬ 
standing the vast variety of circumstances that are to be found 
in them, are so uniform in principle; and although we find, 
that the learned judges make a constant reference to the 
usage of trade; yet in no instance whatever has this been so 
apparent as in the cases of insurance upon East India voyages, 
ill which the insurers have been held liable, not only for 
events wliich may possibly happen from the port of discharge 
to that of delivery; but also for all intermediate or country 
voyages, upon which the ship may be dispatched by the 

council of any of the East India Company's 
X Tjitnt. ’ settlements abroach 


(irant v. 
PaxtOii, 
I Taunt 


It is not that, in these cases, the judges have given a greater 
latitude to the u.sage of trade, than in any other; but because, 
from the great variety ol cases that have arisen upon the 
subject, the usage with regard to the East India voyage is 
more notorious, and better established than in those where 
tlic (jiiestion has but seldom occurred. The grounds and 
reasons oi such decisions seem to have been the terms in 
which all the printed chai tcr-partics of the East India Com¬ 
pany arc conceived. By those charter-parties, liberty is given 
to prolong the ship’s stay for a year; besides which, it is very 
common, by a new agreement, to detain her a year longer: 
and the longer a ship is kept, it is the more beneficial to the 
owners. The words of the policy, too, are adapted to this 
usage, being without limitation of time or place, and without 
any reference to the first voyage particularly mentioned in the 

charter- 
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charter-party. These charter-parties, being printed, are 
matter of public notoriety; and are so generally and univer¬ 
sally known, or may be so, by an inquiry at the India Hoiise^ 
that the chance of her stay is always one of the risks injured: 
and both the insured and insurer must be supposed to be 
fully apprized and sufficiently conusant of it. Indeed, the 
understanding of tlie policy depends so mucji on the course 
and usage of the East India trade, that it seems to be con¬ 
tradictory to the policy to say, that the underwriter did not 
underwrite for a country voyage. 

All these principles were fully laid down by Lord 
^field^ in a very few years after he took upon him the ad¬ 
ministration of justice in this country; and they have been 
liequently recognized, and invariably pursued in a multitude 
of decisions upon such policies since that time. The learned 
chief justice, when he laid down these rules ns the ground of 
his then opinion, and^ as the guide of future decisions, said he 
did so, because the Court esteemed this to be tlie most con¬ 
venient way of determining the r|uestion; for wlioever should 
thereafter insure on an East hnlia ship would know, that he 
insured the contingencies, and might lake proper precautions 
against them if he ]>leased. Whereas if ev'cry person sJiouId 
be obliged to open to ihe insurer all th(‘ grounds of his ex¬ 
pectations about the ship's coiuiauancc in the East Indivs^ or 
coming to England^ it might produce great litigation ami 
confusion in cases arising upon these policies. 


The cases, in which these |irinei])ies as to East India n.^lvadorv, 
vovaires were first settled, were the nine causes tried upon 
the ship Winchehva an Etfsf Imliuman ; in all of w’hich the 
policies were the same, the parties only being diHerent; and 
all of which were at lirst trieil with various success; but the 
nine verdicts were ultimately imifonu for the plaintiiis, the 
insured, against the underwriters. 


Tlie charter-party was in the usual printed form, and con¬ 
tained a clause, empowering the Company’s servants abroad 
to detain the ship a year longer, if they pleased, than the 
time originally limited by tlie charter-party. The insurance 
was in these words, at anil iVom Jiengal^ to any poits or 
VOL. I. 
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places whatsoever in the East Indies^ China^ Persia^ or 
“ elsewhere, beyond the Cajie of Good Hope^ forwards and 
“ backwards, and during her stay at each place until her 
arrival at London^ on money, On the 25th of March 

1762, the ship sailed; on the \(^\\\ diSeptemba^ in the same 
year, she arrived at Bombap: and early in the l^ovembo^ fol¬ 
lowing, she left Bombay the first time. The ship arrived at 
Calcutta^ in Bengal^ on the fifth of March 1763 ; and on the 
twenty-eighth of the same month, the jmesident and council of 
Bengal entered into a now agreement with the captain, re¬ 
citing, that the charter-party would expire on the nth of 
Fchmai'ij 1764, but that the president and council, finding it 
expedient to detain the ship in India^ and being desirous oi' 
having the time limited in the charter-party prolonged^ <X*r. 
the indenture therefore witnesseth, lliat the captain lets the 
ship to freight for one whole year iVotn the said i ith of Fch- 
riiary 1764. The ship arrivctl at Bombay a second time in 
July 1763 : in December following, she again sailed for Bengal^ 
and arrived there early in 1764; on the 19th of in 

that year she left Bengal^ in order to procectl i’or Bombay^ 
and on the twenty-first of that month, Mibsequeiit to the ex¬ 
piration of the old charter-j>arty, the ship was lost. On the 
tJiird of jij>ril 1^64^ the plainlifi'in several of 

these actions, received a letter from the captain, dated the 
14th of April 17^3, inclosing a copy of the new agreement; 
which letter was publicly read in a coffee-house. The next 
day after the receipt of the letter, somc^ insurances were made 
by Mr. Hume, On the 17th of July 1764, other insurances 
were effected by Mr. Humcj and all tin* other insurance^ 
were made, after the captahfs letter of the 14th of April 1763 
hatl been received anil publicly read in a coflcc-housc. 

The Court, after laying down all those principles above 
stated, respecting the notorious usage of tliis branch of trade, 
enlarged upon the circumstances peculiarly distinguishing 
these causes. No mention w'as made, or (jiicstion asked, 
** at the time of underwriting, when the ship was chartered; 
“ when she sailed from England; when she arrived in India ; 
whether she was detained a year according to the proviso in 
the charter-party: and yet her continuance in the East 
/«rf/6o‘depended upon all these facts. If they ought ne- 

cosFarilv 
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cessarily to be disclosed, tlie policy was void, to tbe knr^w- 
“ ledge of the underwriters, at tlje time they took the 
premium. The evidence in all the causes was very strong, 
tiiat her staying a year longer, if known, would not Inive 
“ varied the premium. This ship was insured at the same 
premium after the prolongation of her slay in I/tr/m v/as 
‘‘ known. None of I lie defendants desired ito be ofl, alter 
they knew that an account of the new agreement liad been 
received in England upon the 3d of April 1764, which was 
notorious to them all, before the intelligence of her loss, 
which came in the October Ibllowing. So that if there iiad 
“ been any force in the objection, it would iiave been waved 
by the acquiescence of tbe underwriters, after tliey w(ae 
“ fully apprized of the whole.” 


So also, in an action upon a policy “ on the goods, specie, 
and effects of the plaintilli on board the ship on her voyage 
“ from London to M.idraz and CJtino^ with Iil)ei’ty to touch, 
stay, and trade, at any ports or plactcs w]iat'<oever,” a 
similar question arose upon the Ibllowing liici.s. W'licn the 
sliip arrived at Madraa^ she was too lai(,‘ to go to China that 
year; upon which she was employed by die louueil there to 
go iVum Madia}^i \o llengal to ieleii rice, l.ieli vtiyage she 
performed once, aiul, in attempting to peji'orm it a sccoiul 
tinte, was lost- 'J'he jury fomul a verdict for the pliijullff 


Grprory v, 
riiii'.ti*’, 

15 . R, 

24 0. 3. 


A new trial was afUTuards moved for mi two grounds, one 
of wliich only is material here, that llu^sc intermeiliute voyager, 
Avere not insured imder llie jiolicv; for that the words “ to 
‘‘ loucli, slay, and trade at any [lorts or places whatsoever,” 
only meant, to give a licence to stay at such places as it should 
be necessary to stop at in the course of the voijage. 


Viic 5upr.i, 
r. 1. ji. 1-1, 
V hcr»j t!u.‘ 
oUw’r point 

ii stutijd. 


LoxA Man^cld. — “ To understand this policy you must 
refer to the course of trade to which it relates. What is the 
course of trade with ilu' East India Company ? If an India 
ship come to Madras too late in the season to proceed to 
Chinay th*' council em])loys her in an intermediate voyage. 
It is beneficial to all jiartics so to employ her; the undcr- 
MU'iters are perfectly well acciuainted with this usage, and arc 
liound to take notice of it. Before the year 17®^, it wac 
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usual to insure both the outward and homeward bound 
voyage in one policy, and then the words bachoards and 

Jb?'wards^* were inserted: but since that time they have se¬ 
parated the insurance, and insure the outward voyage in u 
distinct policy. The policy in question differs from others; 
because it contains a permission to trade, as well as to touch 
and stay at any ports or places, which is not usual in policies 
of this nature: for in general they only permit them to tozic/i 
and stay, which words can only be intended to give a per¬ 
mission so to do, if necessity oblige them; but to touchy stay^ 
and trade arc words so large, that they seem to include the 
intermediate voyage. It would narrow the construction very 
niucii indeed, to say that the policy relates to those places 
only, at which they shall stop m the voyage. The words 
HKide use of certainly take in the intermediate voyage; and 
the usage of trade confirms this ciuistruction.'^ The conse¬ 
quence of this opinion was, that the verdict of the jury was 
held to be riglifc- 

So also, in an action on a policy of insurance upon the 
ship Blandjhrd, at and from London to Madras and Bengal, 
‘‘ beginning the risk upon the said ship, at L^don, and 

so to continue till the ari'ival of the said ship at Madras 
^ and Bengal, with liberty to touch and stay at any port or 
“ place in this voyage:’’ the facts were these. The Blands 
ford arrived at Madras, where her cargo was unloaded, by 
order of the presidency; she was then sent for rice to Visagi^ 
'patnam, and by an entry in the council book, her voyage to 
Bengal is said to be postponed. That part of her outward- 
bound cargo, which was intended for Bengal, was sent 
thither in the Lord Mulgrave, and afterwards the Blandford 
was sent to Bengal in l)allast, and was taken in the passage; 
for which loss this action was brought. At the trial. Lord 
Ma7isfield thought tlie words in the policy would not admit of 
sucli a latitude of construction, as to take in the intermediate 
voyage, the words being much narrower than those in Gre^ 
gory V. Christie: upon which the plaintiff’was nonsuited. 

However, in the following term, when a motion was made 
to set aside the nonsuit, His Lordship said, ‘‘ This is a policy 
“ on tlic s'lip: it is an India voyage; and the usage as to the 

“ intermediate 
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intermediate voyages is notorious to both parties; and the 
contract refers to it. The insurance here is from Londm 

r 

“ to Madras and Bengal. What is the usage of the trade ? 
“ That when the ships arrive at Madras^ the council may 
send them elsewhere.” — The other judges concurred; and 
the rule for setting aside the nonsuit was made absolute. 

I 

From these cases it is evident, that in the construction of 
East India policies, whether the words be large and compre¬ 
hensive, as in Salvador v. Hopkins, and Gregory v. Christie; 
or restrained and limited as in the last case, the usage of trade 
shall always be considered, and the intermediate or country 
voy^es held to be insured. At the same time, though the 
general rule be so, the parties contracting may, by their own 
agreement, prevent such a latitude of construction; and so 
Lord Man^ield said in Salvador v. Hopkins* In order to do 
this, it is not necessary that express words of exclusion should 
be inserted in the policy; but if, from the terms used, the 
Court can collect that such was the intention of the parties, 
that construction which is most agreeable to their intention 
shall most assuredly prevail. 


Tlius, in an action upon a policy, the voyage insured was Lavabrc». 
described in these words: “ at and from Port UOrient to 
Pondicherry, Madras, and China, and at and from thence 
“ back to the ship's port or ports of discharge in Prance, with 
“ liberty to touch, in the outxvard or hoine^ivard-bonnd voyage, 
at the isles of Prance and Bourbon, and at all or any other 
place or places what or wheresoever.” In a subsequent part 
‘‘ of the policy there was this clause, “ and it shall be lawful 
for the said ship in this voyage, to proceed and sail to, and 
“ touch and stay at any ports or places whatsoever, as well 
on this side as on the other side of the Cape of Good Hope, 
without being deemed a deviation.” The ship arrived at 
Pondicheiiy, and after remaining there one month, she sailed 
Kot Bengal, instead of going to China; having wintered at 
Bengal, and received considerable repairs, she returned to 
Pondicherry ; and having taken in a homeward-bound cargo, 
pi’oceecled in her voyage back to UOrient, but was taken by 
the Mentor privateer. The question in that case, as far as it 
is matcritil to us in this part of our work, was, Whether the 

G 3 voyage 
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voyage to Bengal was insured within the construction of this 
Mr. Doug- policy ? The reporter of this case says, it was insisted, in the 
opening for the plaintiffs, that, under the general liberty given 
by the policy, of touching at all places whatsoever, the vessel 
might go to Bengal^ which, by the operation of those words, 
was as much part of the voyage as if it liad been expressly 
named. — Lord ^Man^fieldy however, having intimated a clear 
opinion, tliat the general words were, by the expressions of 
“ in the outward or hnme^ijcard-hoiind voyage^^^ and “ in this 
qualified and restrained so as to mean all places 
whatsoever in the usual course of the voyage to and from 
the places mentioned in the policy f this ground w^as immedi¬ 
ately abandoncxd, and never farther mentioned by the coiihsel 
for the plaintifls in the progress of these causes. 


Ktch.'uvl.(n 

V. LotK!'JH 

Asiuwiice 
Compny, 
4 Campb. 
94 - 


In a very laic case upon an East India captain’s invest- 
iiieiu, to all or any of the ports or places, &c. until arrived 
at the last place of discharge on the outward, cargo. Lord 
EUenhorough held, that the oiitwanl voyage terminated, where 
all the Vompanfs outward cargo was discharged. 


In the war which terminated in 1815, so many ports in the 
Baltic were at one time hostile, or at least under the influence 
oi French politicks, that it was extremely difficult for a British 
trader to know certainly beforehand what ports would be open 
ibr his reception, when he arrived. Therefore it was very com¬ 
mon to insure to pori or port s.^ or to the ship’s port of discharge^ 
in the Balfk^ leaving it open to the discretion of those, who 
liad the conrlnct of the voyage, to govern the adventure in 
such manner as would be most advantageous upon their ar¬ 
rival in that sen. liuL on the other hand, the underwriters 
knew from experience that governments reUiining their an¬ 
cient forms, and ajjparcntly neutral, were still so much under 
tliC overpowering influence of French domination, tliat vessels 
and cargoes were often confiscated, by those who governed, 
not having themselves the power to resist the command to do 
so. They therefore h\ t])C‘ir turn frequently inserted in the 
policies a warranty on tlie part of the assured, exempting 
them (the uiulerwriters) from capture, seizure, or confisca¬ 
tion in the ship’s port of discharg •, These warranties were 
variously worded, though zn effo t in the same w'ay. Some 

wx*rc 
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were free of capture or teimie in the ship*sport of discharge: 
some were fee fom cofifiscation by the government in the ship^s 
port or poT'ts of discharge i and others freefrom capture in the 
skip*s port (f destination, (a) 

*The first question in all these cases was a mere question of 
fact for the jury; was the place where the capture was made 
the port where tlie ship meant to discharge P This could only 
be judged of from a variety of circumstances and from the 
conduct of the parties, manifesting an intention, but for the 
capture, there to put an end to the adventure. This was the 
case in Levin v. Newnhaniy ^ Taunt, 722. 

But the other question, whether the vessel be within the 
port or not, has led to more discussion. If a vessel is taken, 
neither within the caput portus, nor within that part of a 
haven or roadstead where ships usually unload, the under¬ 
writer is not discharged from his liability, by reason of such 
a warranty, whether the seizure be by troops coming in boats 
from the land, or by a sea force. Tin’s seems to be the result 
of all the cases, however various the fiicts, which must ne¬ 
cessarily differ. The cases on this point are Jarman v. Coape^ 
13 East^ 394. Mellish v. Staniforih^ 3 Taunt, 499. -Da/- 

gliesh V. Brooke^ 15 Easi^ 295. Levy v, Vaughan^ 4 Taunt, 
387. Keyserv, Scotty 4 Taunt, 660, 

One of these cases merits a different and more full con¬ 
sideration. The warranty was from loss l)y confiscation of 
the government in the ship’s port of discharge. Upon the 
arrival of the ship in the roads of Pillau^ within the Prussian 
dominions, which was intended to be the ship's port of dis¬ 
charge, she was boarded by two different parties, one of 


(a) Where a policy of iosnrance contained a warranty of this kind, if 
the ship, to avoid such a sciziire, run to sea, before she is properly loaded, 
and is, in consequence, obliged to go to a port out of the course of the 
\oyage insured, Lonl Chief Justice Gil/js held that the underwriters are 
not liable for a subscauent loss; for this is expressly avoiding a loss to 
which the underwriters were not liable, and incurring another at the risk 
of the underwriters, (f Redly v. Royal Exek. Assur, CVmtp., 4 Campb, 246. 
But where there is no such warranty, the underv/riters would be liable. 
O'Reilly v. (ivnne^ 4 Campb, Z49- 

tt t Prussian 
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Prussian soldiers; and the other, the crew of a French priva¬ 
teer, who disputed the possession, but agreed to take her into 
PillaUy to settle their claims. The Prussian government re¬ 
ferred* the matter to the French government ^at Paris^ where 
the ship was condemned as prize to the French captors^ and 
afterwards given up to them. There was no doubt that this 
was a seizure ir\ port: but the question was, whether this 
was a coitfiscation by the goverjiment in the ship^s port of dis* 
chargCy viz. Prussia^ so as to discharge the underwriters. 
Lord Ellenhorough said, the conduct of the Prussian govern¬ 
ment shewed her vassalage subjection to France^ but this 
never could be deemed an act of corifiscation by that govern¬ 
ment. It only shewed a permission that France should do as 
she pleased in the ports; and to hold this to be a 

Prussian confiscation would be saying that every country on 
the Continent, too weak at this period to protect its independ¬ 
ence against France^ confiscated all the property, which the 
French chose to take within its territories. The other judges 
concurred, Mr. Justice Le Blanc observing, that as well 
might it be said, if the vessel had been captured at sea by 
the French j and taken into a Prussian port, and there ap¬ 
propriated to the use of the captors, that would be a confis¬ 
cation by the Prussian government. 

Before any of the above cases had been decided, the Court 
of Common Pleas determined that where there was such a 
warranty, if the capture was by a land force, no matter for 
w'hat purpose she Avent into i)ort, the underwriter w\ns dis¬ 
charged : but that this vessel was not in port, being in the 
open road, though in the place where vessels usually unload 
some part of their cargo, to enable them to cross the bar. 
But this case can hardly stand with those since decided; and 
in Dalglicsh v. Brooke, 15 Fjast, 295., Lord Ellenhorough 
siiid he could not agree to it in any respect. And Lord Chief 
Justice Manfeld, who decided Brorsn v. Tiernap, in after¬ 
wards giving judgment in Levy V. Vaughan, 4 7 hw«/. 387. 
candidly admits that Bro*wn v. Tiernay and Dalgliesh v. 
Brooke cannot stand together; and the judgment in v. 
Vaughan follows tlie latter decision. 


Brown v, 
Tieriiay, 
I I'junt. 

517- 


But 
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But although the judges have been thus liberal in their con¬ 
structions of this contract, and have gone as far as possible 
to effectuate the intention of the parties; yet they have never 
extended those equitable principles to such a Icngtli as to say, 
that when a man has insured one species of property, he shall 
recover damage which he has suffered by the loss of a descrip¬ 
tion of property different from that named ^in the policy. 
Thus a man, who hasjnsured a cargo of goods, cannot re- 
cbver under such a policy, the freight which he has paid for 
the carriage of that cargo; nor shall it be perniiltcd to an 
owner of a ship, who insures the ship mei'ehp to demand sa¬ 
tisfaction for the loss of merchandize laden thereon, or to ask 
from •the insurers extraordinary twrgcs paid to the seamen^ or 
the value of provisions consumed^ by reason of the detention 
of the ship at any port longer than was expected. 

Such attempts have, indeed, been made, but they have al- 
wa5^s been resisted; for to admit of such demands would in¬ 
troduce an infinite variety of frauds, and w'ould be repugnant 
to the most settled maxims of insurance law, and to the con¬ 
stant practice and usage of trade. In iljfo/toy it w said, that 
if a merchant insure a ship generally, and the ship then happen 
to be laden, and if it afterwards miscarry, the insurer shall 
not answxr for the goods, but only I'or tlie ship, 'fliis posi¬ 
tion stands uncontradicted by any foreign writer ancient or 
modern, and is supported by several decisions of the first au¬ 
thority in this country. 

In an insui*atice upon the ship Tartar at and from London to 
Newcastle anil Marseilles^ and at and from Marseilles to her dis¬ 
charging port or ports in the IVest Indies^ {Ja?naica excepted,) 
the facts were, that the ship being distressed bore away for 
Minorca, and put into Port Mahon, where the captain ob¬ 
tained leave from the Vice-admiralty Court to have his ship 
surveyed, in consequence of which, she was long detained; 
and the action was brought to recover the extraordinary wages, 
and the pi'ovisions expended during the detention for these 
repairs. 

% 

Lord Mansfeld was of opinion, that such articles as sailors* 
wages and provisions expended, while a ship is detained to 
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refit, can never be allowed as a charge against the insurer 
on the ship; and a verdict was accordingly given for the de¬ 
fendant. 

In another cause, after a trial at Gnildhall^ a special case 
was reserved for the opinion of the Court, stating, that^ this 
was an action u\ion a policy of insurance on goods at and from 
Nevis to Bristol, The ship sailed from Nevis; but, before 
her arrival at Bristol-^ she was captured and taken into ilfor- 
IctLvy and there condemned. An appeal was lodged in the 
parliament of Paris^ where the sentence was reversed, and 
the ship and cargo were decreed to be restored. Before the 
sentence of restitution, the ship and cargo had been'sold; 
but the money was paid, the charges of prosecuting the appeal 
being deducted. The defendants have paid all the charges of 
the suit, and the salvage, except the stun now in deinaml, 
which was paid by the plaintiffs, as owners of the goods, to 
the owner of the ship for Jrcight p o rata itinei'is: and for 
whichthis action is brought on the policy on goods. 

After time taken to deliberate, Lord Man^ield delivered 
the unanimous opinion of the Court for the defendants: the 
item now in litigation, His Lordship said, is that which was 
j)aid for freight by the owner of the cargo to the proprietor 
of the ship pro vatu itincris. The quosti<)n is, Whether he 
can cltarge these nnderwTitcrs for it? As between the owners 
of the ship and cargo, in case of a lota! loss, no freight is 
due; but as between them no loss is total, where part of the 
proj)crty is saved, and tlic owner takes it to his own use. In 
this case, the value ot the ^oods was restored in money, 
which is tlic same as the floods; and therefore freight was 
certainly due pru mid itinerh. But as between the owners of 
the goods, and the underwriters upon the. cargo, the latter 
have notliing to do with the freight. The owner of the ship 
lias a lien for his freight; but in a total loss, literally so called, 
no freight is due. In case of a loss, total in its nature, with 
salvage, the owner of the goods may either take the part 
saved, or abandon; but in neither case can he throw the 
freight upon the underwriters; because they have not engaged 
to indciiiiiify him against it. 


This 
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This also was an action on a policy of insurance^ which 
was on the and goods from Ostend to Dominique. The 

following facts appeared in evidence: that the ship met with 
bad weather, and was in great distress; that the crew threat¬ 
ened to take the command from the captain unless be would 
make for the first port; that lie then went to Fei'rol to re¬ 
pair his ship, and b}' tlie time the repairs weib finished, the 
crew forsook her; tliat he then got another crew, and at the 
moment he was going to sail, the Spatiish governor stopped 
him; that after a detention of 37 days she was discharged, 
and then arrived at Dominique. Ihis action was brought for 
the expence incurred by wages, provisions, during the 
demifrrage at FerroL On the part of the insurer it w^as con¬ 
tended, and so held by Mr. Justice Duller^ who presided upon 
that trial, that the freight, and not tlie ship, is liable for this 
loss, and that the clmrge of demurrage could not be allowed 
upon this policy. The plaintift* was nonsuited. 

Agreeable to the above doctrine, there is a decision ol’ 
the whole Court of King’s Bench. Jt was an action on a 
policy of insurance, on the ship Dumjrk'i^ at and iVom 
Jjondon to Africa^ during her stay and trade there, and at 
and from tliejice to her port or ports of discharge in the 
British West India i.dands, to recover a partial loss. The 
facts were, that this ship, in the course of the war, after per¬ 
forming her voyage to Africa^ in coining from thence, laden 
with slaves to the West Indies^ touched at Barbadoes in /Jc- 
cember 1781, for the pur[)ose of watering, at which island an 
embargo was laid on all ships by order of Lord Hood^ the 
commander-ill-chief upon that station; and the vessel was (te- 
tuiiicd a considerable time. The captain applied for leave to 
depart, blit was refused ; wliereupon he attempted to sail 
away privately in the night, but was pursued by the Salamau* 
der sloop of war, and after a slight engagement he was 
brought back, the Dumfries not having sustained any damage, 
for which the underwriters could be charged, on account of a 
clause exempting them from partial losses, not amounting to 
3 per cent. Lord Floods in consequence of this breach of 
embargo, upon her return took almost all the men out of the 
Dunifries^ dispersed some of the crew among the ships of war: 
the captain and the rcit of the crew v/crc confined; and the 
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ship was detained at Barbadoes till the April following. This 
detention, however, was not proved to have arisen solely from 
the embargo, as it appeared that, for some part of the time, 
the small pox prevailed among the slaves, and that the em¬ 
bargo was frequently taken off and renewed between December 
and April* The action was brought to recover from the in¬ 
surer upon the ^ship the additional teages paid to the seamen, 
and the charges for provisions during this detention. 

'Mr, Justice Rw/Zerwas of opinion, at the trial, that the 
only damages proved, being items for seamen's wages, provi¬ 
sions, and demurrage, <iiiring the detention, could not be re¬ 
covered under this policy on the ship only. To makb the 
iindt^writer liable there must be a loss of the ship, for the po¬ 
licy is on the body of the ship only; and if she arrive safe at 
her port of delivery, be the voyage ever so long, you cannot 
recover under such a policy: if, indeed, she be in such a state 
as to prevent her from completing her voyage, it is certainly 
a loss. The plaintiff was nonsuited. 

In the following term a motion was made to set aside the 
nonsuit, which, after argument, was refused by the whole Court 
to be done, and upon that occasion Lord Mansfield said, 

There is no authority to shew, that on this policy the in- 
suretl can recover for such a loss, but it is contrary to the 
constant practice. On a policy on a ship^ sailoi's* wages or 
provisions arc never allowed in settling the damages, l^he 
insurance is on the body of the ship, tackle, and furniture; 
not on the voyage or e/v In this case it is admitted, that 
there was no damage done to the ship, tackle, or furniture; 
and therefore 1 think the direction was right, and that the 
plaintiff ought not to recover.” 

Mr, Justice Butler* — “I take it to be perfectly well 
settled, that you are not to recover on a policy on the body of 
the ship for seamen’s wages or provisions: these are not the 
subject of the insurance. The case put at the bar proves the 
rule. For if the ship had been detained in consequence of 
any injury which she had received in a storm, though the un¬ 
derwriter must have made good t’ .at damage, yet you could 
not have come upon him for the amount of wages or pro¬ 
visions 
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visions during the time she was so repairing. Here the ship 
itself is safe; and the Court only look to the thing itself which 
is the subject of insurance; and the wages and provisions are 
no part of the thing insured.” 

Tlie doctrine contained in tlie preceding cases was much 
discussed) and by some supposed to be considerably shaken 
by a decision of the Court of King’s Bench in the year 1791; 
where it was unanimously held by the learned judges, that 
provisions sent out in a ship for the use of the crew are pro- 
tecte<l by a policy of insurance on the ship and furniture. In 
the argument of that case the Judges at first thought it fell 
withal the principle of decision in Robertson v. Ewer^ which 
they were determined to support: but the grounds of distinc¬ 
tion between the two decisions are stated with so much clear¬ 
ness and perspicuity, and the effect of usage upon this species 
of contract so well ascertained, that I feel it my duty not t<r 
abridge the arguments adopted by the court. 

It w*as an action on a policy of insurance on on East India BrougFr v, 
and Ckbia ship, and on the tackle, ordnance, ammunition, 
artillery, and furniture cf the ship. At the trial before Lord ao< 5 . 
Keiipon at Guildhall^ it appeared that while the ship was lying 
off Bank~saul Island^ in the river Canton^ it became ne¬ 
cessary to refit her, for which purpose the stores and j>ro^ 
xnsions were taken out of her, and put into a warehouse, 
called a bank-saul, and tliat while tl>ey were in the ware¬ 
house, they were destroyed bj' an accidental fire. It was ad¬ 
mitted that the policy covered all the articles but the pro¬ 
visions, which w'ere merely for the use of the ship’s crew: but 
if those provisions w'ere not protected by tlie policy, tlien 
there was not an average loss of 3/. percent. It was con- sceanto. 
sidcred in the same light as if the accident had luipponed on 
hoard the ship. For the delendant it was contended, that 
the provisions were not protected by the insurance; but one 
of the jury said, it had been determined in Lord ManfeUFs 
time, that they were included under the word furniture^ under 
which decision the merchauls had since acquiesced; on which 
the plaintiffs obtained a vcrdici. 


A jnolion, 
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A motion, founded upon this objection, was afterwards 
made to set aside the verdict, and an inquiry was ordered 
respecting the case alluded to by the juryman; and the ar¬ 
gument was fully entered into at the bar. 

Lord Kenyon, after observing on the loose and ambiguous 
terms of policiqs of insurance, said, “ The question here arises 
on the meaning of the word furniture one of the jury- 
mpn said, and in that he is now confirmed, that according to 
the understanding of those who enter into these contracts, it 
includes the provisions for the use of the crew. Now, among 
the several accidents against which the defendant insured, are 
perils by fre; and this ship being at Canton, it became ne¬ 
cessary to refit her, and to take out all her goods and land 
them on this island, where the accident happened: by which 
these jirovisions, with the rest of the goods, were burned; 
and there is no doubt but that the loss on this island must be 
considered in the same light as if it had happenetl on board 
the ship itself. This w'as determined in Felly v. The Royal 
Exchange Assurance Company, Then if these provisions be 
insured as part of the out-fit of the ship, and they were con¬ 
sumed by one of the perils insured against, there is an end 
of the question; a loss has happened witliin the meaning of 
the policy; and consequently the defendant is liable. But it 
was said in the argument, that the instant any of the pro¬ 
visions were consumetl on board, there could iiot be a total 
loss ; but the short answer to that is, that that comes within 
the w'car and tear of the ship, and it might as well be said, 
that if a mast were a little injured there could not be a total 
loss. If this decision were to militate against any determina¬ 
tion, or even an obiter dictum, of Lord Manfield, 1 should 
have hesitated for some time before I delivered my opinion. 
But the case of Robertson v. Excer is clearly distinguisliablc 
from the present: here the goods were consumed by an acci¬ 
dent by fire on board the ship, (for the island was for this 
purpose equivalent to the ship,) and within the meaning of 
the policy of insurance; but in that case they were consumed 
iy the negroes during a detention of the ship.” 

‘ < • 

Mr. Justice Ashhurst, — “ The efase cited is not like the 
present, fc^ the reason given; and I think that this loss comes 

W'ithin 
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within the terms of the policy. It is an undertaking to insure 
against all accidents which will prevent the provisions being 
applied to the purpose for which they were intended. These 
provisions were part of the out-fit; they were consumed by 
(ire, (one of the accidents against which the defendant in¬ 
sured,) and consequently could not be applied to the purpose 
for which they were put on board.” 

Mr. Justice Buller. I am clearly of opinion, that the 
underwriters on the body and furniture of the ship are liable 
to pay the amount of these provisions, which were bought to 
replace those which were consumed by an accident within tlie 
meaning of the policy. Without commenting on the words 
of the policy, it is sufficient to say, that a policy of assurance 
lias at all times been considered in courts of law as an absurd 
and incoherent instrument; but it is founded on usage, and 
must be governed and construed by usage. Now it is perfectly 
clear, that in every instance where losses have been settled, 
the provisions put on board the vessel when she sailed have 
been considered as part of the ship. The value is taken In 
this way; the underwriters have a right to go and sec the 
ship, to examine the value of the hull, the masts, and the 
provisions; the value of the ship alone comprehends all these 
articles; but lliougli the underwriters have a right to examine 
the ship itself^ in point of fact they do not, because they 
know, IVom experience, the quantity of provisions necessary 
for the crew for the intended voyage; and if that value be 
stated to them in the ordinary way, they sign their names 
immediately without making further inquiries. Then if the 
jirovisions be included in a policy on the ship, and the ship 
and all tlio provisions be lost, the underwriters must make 
good the whole loss, whether it be a valued or an open policy- 
Ihit it has been said that, if an accident happen after some of 
the provisions are consumed, the underwriters are entitled to 
a deduction to the amount of such j)rovisions: I will answer 
this, first, as the argument :}pplies to a valued, and then to 
an open policy. As to the first; from the nature of the 
policy, the provisions are not insured against all events; they 
are only insured against particular risks. Again, there is 
nothing from which there can be salvage; if the body of tls^i 
ship and every thing on board be sunk, or burned, there cair 
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oe no salvage. And, in the case of an open policy, the in¬ 
sured must prove by evidence what was tlie value of the whole, 
and then the same reasons apply as in the case of a valued po¬ 
licy; With respect to the case of Robertson v. Ewer, which 
has been relied on: I thought at first that it applied strongly 
to the present; and if I still entertained the same opinion, I 
would not, oi\ account of any usage to the contrary among 
underwriters, overturn a solemn determination of this Court: 
but that case, and the two others there mentioned, are clearly 
distinguishable from the present. In all those the insured 
wished to charge the underwriters with the amount of the 
provisions consumed, during the time when the ships were 
detained. Of those therefore it is sufficient to say, that an 
insurance is on the ship fm' the voyage: but, during a deten¬ 
tion, the ship is not proceeding; and therefore the under¬ 
writers are not liable. This case also differs from that of 
Robertson v. Ewer in another circumstance; there the pro¬ 
visions were consumed by the slaves on board, and not by the 
ship’s crow, and the slaves are considered as part of the 
cargo. The words of Lord Man^eld in that case must be 
taken with a reference to the case then before him. He was 
then speaking of a charge for provisions used during the de¬ 
tention of the ship, and for the maintenance of the slaves; 
and he said, “ there is no authority to shew that, on this po- 
licy, the insured can recover for such a loss : but it is con- 
trary to the constant practice.” Then he proceeded to 
say, on a policy on a ship, sailors’ wages or provisions arc 
never allowed in settling tlie damages. Now, even if those 
latter words be taken in their general sense, and not confined 
to the case immediately before the Court, they are accurate; 
for “ provisions” eo nomine arc not taken into consideration. 
In general, the captain of a ship takes on board provisions 
sufficient for the voyage; and if he be detained in any port, 
and he be a prudent man, ho will not use what arc called the 
ship’s stores during his detention, but he will buy others for 
immediate consumption, during the detention, because he 
cannot but know that he has the same length of voyage to per¬ 
form that he had before he was detained: it makes no diffei- 
«ice however to the underwriters whether he do so or not; 
for if the captain be obliged to purchase other stores for the 
remainder of the voyage, the underwrites are not answ^erable 

for 
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for these, but only for those which were on board at the time 
of the insurance, since they only formed a part of the value 
of the ship. On the whole, therefore, I am of opinion, that 
there should be no new trial. The cases cited are distinguish" 
able from the present: the usage of merchants, as to the 
construction of these instruments, stands unimpeached, and 
therefore it must prevail in this case.’* • 

Mr. Justice Grose agreed, and the rule was discharged. 

In an insurance upon a Greenland ship, it became a ques- Hoskins v. 
lion, Whether the lines and employed in the fishery 
in tljose seas could be recovered under a policy made upon aj G. 3, 
the shipj tacUe^ and furniture^ &c. This case came before 
the Court, upon a inoilon for a new trial, and the judges 
were un:.niu)i>ijs]y ot’opinion, that they were not protected by 
the policy, not being part of the ship^% tackle or furniture. 

It is also necessary, in order to entitle tlic insured to rc- 
cover, that the loss which has happened be a direct and im- 
nieJiate consequence of the peril insured, and not a remote 
on(\ This iloctrinc was laid down in a case before Lord 
Miin^cUU and the <icdsion of the jury was’ agreeable to the 
{ ■liiiciplc stated by the Chief Justice. 


u 




It was an action on a policy of insurance “ at and from 
Brislol to the coast of Africa^ during her stay and trade 
there, and from thence to her port or ports of discharge 
in the JVesl Indirsd' There was a memorandum on the 
policy, “ that the assurers are not to pay any loss that may 
happen in boats during the voyage, (mortality by natural 
death except(‘d,) and not to pay for mortality mutiny, 
“ unless the same amount to 10/. /jcr cc;7A, tc be computed 
on the first cost of the ship, out-fit and cargo, Valuing ne- 
“ grocs so lost at 35/. per head.” Tlie demand upon the 
policy was the loss of a great many slaves by mutiny. The 
evidence of the captain was, that he had shipped 225 [irime 
slaves on board: that on the 3d of Jlfay, before he sailed from 
the coast of an insurrection was attempted; that the 

women seized him on the quarter deck, and endeavoured to 
throw him overboartl, but lie was rescued by the crew; that 
voJ.. I. II the 
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thu women and some men threw themselves down the hatch¬ 
way, and were much bruised. That be sent the ringleader 
oa shore, and tweUc men and a woman afterwards died of 
those bruises, and from abstinence: that on the 22d of May 
there was a general insurrection, the crew were forced to fire 
upon the slaves, and attack them with weapons, it being a 
case of imminent necessity* Several slaves took to the ship’s 
sides, and hung down in the water by the chains and ropes, 
some for about a quarter of an hour, three were killed by 
firing, and three were drowned, the rest were taken in, but 
they were too far gone to be recovered; many of them were 
desperately bruised, many died in consequence of the wounds 
they had received from the firing during the mutiny, .some 
from swallowing salt water, some from chagrin at their dis¬ 
appointment, and from abstinence; several of fluxes and 
fevers; in all to the amount of 55. The underwriter had paid 
at the rate of 15 per cent, for 19, who were either killed 
during the mutiny, or had afterwards died of their wounds. 
Another consequential damage was stated, that the mutiny 
had lessened the remaining slaves in the estimation of the 
planters, and reduced their price. 

Lord Man^eld said, “ As to the latter loss, I think the 
underwriter is not answerable for the loss of the market, or 
the price of it: that is a remote consequence, and not within 
any peril insured against by the policy. 

** The question for the jury will be, Whether any of those 
who died by any other means, excej)t by being fired upon, 
or in consequence of the wounds and bruises which they re¬ 
ceived during the struggle, are within the meaning of the 
policy which insures against damage by mutiny ? This policy 
is in the common form, and if it were not for the memoran¬ 
dum, I should say, the case was not within the instrument. 
But as it now* stands it is very clear, that those who were 
killed by the firing, or died in consequence of their wounds, 
are within the policy; the other complicated cases must be 
left to the jury. The first class, such as were killed in the 
fray, certainly come within the meaning of the policy; and 
the second class also, those who died of the wounds they re¬ 
ceived. The third class arc, 1 tliink, as clearly not within it, 

such 
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such as being bnfll^ in their attempts^ in despair chose a 
THode of death, by fasting, or died through despondency: 
that is not mortality by mutiny, but the reverse, for it is by 
Jailure of mutiny. The great class are such as received some 
hurt by the mutiny, but not mortal, and died afterwards of 
other causes, as those who swallowed water, jumped over¬ 
board, 4 *^. This is the great point.” 

The jury found, that all who were killed in the mutiny, or 
died of their wounds, were to be paid for. That all those 
who died of their bruises, which they received in the mutiny, 
though accompanied witl» other causes, were to be paid for. 

ThAafrall who had swallowed salt water, and died in conse¬ 
quence thereof, or who leaped into the sea, and hung upon 
the sides of the ship, without being otherwiae bruised, or 
who diotl of chagrit:, were not to be paid for. 

In the construction of policies of insurance f r time (n), 
which are very frequent, the same liberality, equity, and good 
sense, have always prevailed, as in alb other insurances; and 
the Courts have gone, as far as possible, to decide according 
to the intention of the parties. 

In an action on a policy of insurance on the ship a Syers and 

letter of marque, the w’ords of the policy were, “ at and from 
“ Liverpool to Antigua^ with liberty to cruise six •weeks, and to t)oug. 509. 
“ return to Irelnthl, or Falmouth, or Milford, with any prize 

or prizes.” The ship having been taken, this action was 
brought, and came on to be tried before Mr. Baron Hotham 
at Lancaster, when a verdict was found for the plaintills. 

Upon a motion for a new trial, the material parts of the 
evidence were, that the policy was made on the 9th of Febntmy 
1779, and there was no time fixed in it for the commence¬ 
ment, or the duration of the voyage. The caj tain of the 
ship, being called on the part of the plaintiffs, swore tliat he 
in fact ;sailed from Liverpool on the 28th of Febrnaty: he was 

(a) By the act of 35 G. 3. e. 6j. 5. la. no policy updn any shipi or in¬ 
terest therein, shall be made for any longer term than twelve calendar 
months. Sec ante, \k 45. 
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five dajTi before he cleared the land; an Aie proceeded on his 
direct voyage till the 14th of March^ chasing, however, at dil- 
ferent limes, from the 7th to the 14th, at which time he 
began his cruise, giving notice thereof to the crew, and or¬ 
dering a minute of it to be entered in the log-book, which was 
done. From the 14th of Marck^ he continued cruising about 
the samelatitudb till the 17th or i8th of April: when he dis¬ 
continued the cruise, of which he also gave notice, intending 
to go to the BurUv^s^ off Lisbon^ in the course of his voyage. 
Oil the 23d he renewed the cruise, of which he gave notice as 
before, and ordered a minute, to that purpose, to be entered 
in the log-book. From that time he continued cruising till 
the 28th of Ajrrily wlicn he w’as taken by an Amertca 7 i pjiva- 
tcer. Many vviinesbeG were examined; some of whom thought, 
that the liberty of cruising given by the policy, meant six 
successive weeks; others conceived, that if the sej)arate times 
of crui.-.ing, wlien added together, should not exceed the 
space of six v/ccks, the terms of the insurance would be cum- 
jilied with : but none of them could prove any usage, as none 
of the witnesses ever kyew a case exactly circumstanced like 
the present. 

Lord Mayiifkld. — “ This was merely a question of con¬ 
struction, on the face of the policy, and unless a usage couhl 
have been shewn in favour of this desultory cruising, calling 
witnesses to support it, was calling tliem to swear to mere 
opinion. None of those produced knew of any instance; 
and therefore their evidence ought not to have been received. 
Yet, I dare say, their testimony had great weight with the 
jury. The meaning of words depends upon the subject. The 
instructions wx*re not read, but they shew the meaning very 
clearly, for they run thus; ‘ To cruise six weeks, and then 
proceed to Antigua,' There can be no general rule. Here 
the subject-matter, in my opinion, is decisive to shew', that 
^he six weeks meant one continued period of lime. A cruise 
is a well-known expression for a connected portion of time, 
'Hicre are frequently articles for a month’s cruise, a six weeks’ 
cruise, Such a liberty, as in this case, to a letter of 
marque, is an excuse for a deviation. But wliat was con¬ 
tended for by the plaintiffs is impossible in practice. Sup¬ 
pose the bhip retunia duxctlp back^ cruising for the space ol a 

week. 
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week. She may tlien perhaps take three weeks to return to 
where she had been. Can she then renew the cruise, return 
again, and so repeatedly ? The voyage, in that way, might 
last for years. But the true meaning is, ‘ I will excuse a de* 
‘ viation for six weeks.’ The instructions, although it hap¬ 
pens they were not read, strike me much. Another argument: 
Six weeks is a continuation, a congregate denomination of 
time. If they had meant separate days, they would have 
said forty-two days,” The rule for a new trial was made 
absolute. 

Having said tlnis much of construction in general, by 
whidi it appears, that the material rules to be adhered to, 
are the inlention of the parties entering into the contract, and* 
the usage of trade; it will be proper to consider more parti¬ 
cularly, wliat shall be construed a loss within the meaning of 
the policy. This inode of treating the subject naturally leads 
us to consider losses by perils of the sea; losses by capture, 
and by dc?tenti(>n of princes or people; and losses by tlie bar¬ 
ratry of the masters or mariners; which are the great divi- 
tlons of perils insured, and which will furnish materials lor 
tlie three following chapters. 


11 3 
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, CHAPTER III. 

Of Losses by Lerils of the Sea. 

« 

T he subject-matter of this chapter may be reduced to a 
ver}' small compass; as very few questions have ever been 
agitati'd in the English courts of law upon this jioint. It may, 
in general, be said, that every thing which happens to a sliip, 
in the course of her voyage, by the immediate act of God, 
without the intervention of human agency, is a peril of the 
sea- Thus in an insurance against perils of the sea, every 
accident hai^pening by the violence of wind or waves, by 
thunder and lightning, by driving against rocks, by the 
stranding of the ship, or by any other violence which Imman 
prudence could not foresee, nor human strength resist, may 
be considered as a loss within the meaning of such a policy; 
and the insurer must answer for all damages sustained, in 
consequence of such accident. But if a ship be driven by 
stress of weather on an enemy's coast, and is there captured, 
it is a loss by capture, and not by perils of the sea. This was 
ruled by l^ord K*^nyon in an action on a policy against capture 
only, and the ship was driven by a hard gale of wind on the 
coast of France^ and was there captured, but she did not 
receive any damage by the wind, l-ord Kenyon said, this was 
clearly a k)ss by capture, for had she been driven on any other 
coast than that of an enemy, she would have been in perfect 
s»alety. The plaintiff had a verdict, [a) 

The 

(«) In moving 3 &hip from one part of a liarbour to another, it became 
necessary to send two of the crew on shore to make fast a new line, aiid to 
cast off a rope, by which the ship was made fast, those two men beinf^ 
immediately impressed and carried away, and not being allowed by the 
press-gang to cast off the rope in question, the sliip in consequence thereof 
went ashore, and was lost, Mr. Justice Heathy Mr. Justice livoJcCy and 
Mr. Justice Chambre, held this to be a less by perils of the sea within the 
policy, contrary to the opinion of Lord Chief Justice Manxjtdd* 

In 
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Tlie same point was decided where a ship warranted ft-ee 
from American condemnation, was driven on the Ameriian 
shore, and there seized and condemned. The underwriters 
were discharged. 

In cases where the loss is not total, but only partial, arising 
from a leak, from the stranding of the ship, oij from the loss of 
her masts, cables, or rigging, the insurers ui)on the cargo are 
liable to restore the value of all the damaged goods, and the 
underwriter upon the ship is also answerable for all the injury 
which she has sustained. 

In charter-parties, if the vessel freighted was robbed or 
taken by pirates, that was held to be a loss within the meaning 
of the words “ perils of the sea.” It is also said, that the 
same rule of construction prevails as to policies of insurance. 
That possibly might, and would be the true construction 
upon those words; but as it is now the universal custom to 
insure against the attacks of pirates, by express words inserted 
in the policy, tliat question can now hardly arise. 

Altliough the courts in this case, as in all others, will en¬ 
deavour to give eflcct to tliis specues of contract, by a liberal 
and equitable construction; yet they will be cautious not to 
extend the principle so far as to say, that the acts of the par¬ 
ties shall be made to operate beyond their intention; and 
therefore tlicy will attend to the words of the contract, and see 
that the loss, which is proved to have happened, is really one 
of tliose risks against which the underwriter has insured. 

An action was brought upon a policy of insurance for the 
value of certain slaves insure<l by that policy. The declara¬ 
tion stated, “ that by perils of tlie sea, contrary winds, emr- 
“ rents, and other misfortunes, the voyage was so much re- 
“ tarded, that a sufficient quantity of water did not remain 
‘‘ for the support of the slaves, and other people on board, 


In an Insurance upon goods where a ship is actually wrecked, part of the 
goods lost and part got on shore, but whilst on shore are destroyed and 
plundered by the inhabitants, so that no part of them again comes into the 
possession of the assured, Lord Chief Justice Gibbs was of opinion this was 
a loss by perils of tlie sea. 
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aud that certain of the slaves, mentioned in the declaration^ 
“ perished for want of’ watci'.”* The facts appearing in evi¬ 
dence were, that the ship, being boiiinl from Guinea to Ja^ 
'inaical liail missed the island, and the crew were reduced 10 
great distress for want of water: that'the captain consulted 
with the crew, and it was unanimously agreed upon that 
some of the sla^l^s should be thrown overboard, in order to 
preserve the rest: that at the time this resolution was formed, 
there remainod Imt one day*s full allowance of water, at tw'o 
quarts per man. The jury, upon this evidence, found t\ 
verdict for the plaintift^ with damages at 30/. a head for every 
slave thrown overboard, 

0 

A motion was afterwards made for a new- trial, upon the 
ground that this was not a loss by perils of the sea. 

Lord Man^eld .— ** This is a very uncommon rase, and 
deserves a further consideration. There is great weight in the 
objection, that the loss is stated, by the declaration, to have 
arisen from llic perils of the sea, and that the currents, 
l:ad made the ship foul and leaky. Now, docs it appear by 
evidence that the ship was foul and leaky? On the contrary, 
the loss liappencd by mistaking Jamaica for another place. 
Besides, a fact has been mentioned by the counsel of throwing 
some overboard after the rain fell, a fact which is not agrccil 
on by botli sides, though a very material one.’^ 

Mr. Justice “ The declaration docs not, in aiiv 

part of it, state the less which has been the occasion of this 
demand; and it would bo very mischievous if we were to 
overturn this objection. Suppose, for a moment, that the 
underwriters, in some cases, are liable for the mistake of the 
captain, yet, if they arc not liable in others, the nature of the 
loss must be stated in the tieclaralion, that the defendant may 
have an opportunity of moving in arrest of judgment, if it be 
not sidliciently alleged. Rut it would be impossible for the 
defendant in this case to move in arrest of judgment: for the 
facts of the case, as provc*d, are ilillercnt from these stated in 
the declaration. The point of law in arrest of judgment can 
only be argued from the facts stated on record; and the de¬ 
claration ill this case states the loss of the piaintifi' to have 

hap- 
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happened by perils of the sea.” TIte rule for a new trial was 
made absolute, on payment of cosu. 

A loss occasionod by another vessel running down the ship 
insured is a peril of the sea. 

The Court of King’s Bench have been of*opinion, that 
where a vessel was sunk at sea, by anollier vessel firing upon 
her, mistaking her for an enemy, if not a j)cril of the sea, as 
some of the judges thought, was a loss within the policy, as 
being a peril, loss and misfortune, under the general wordii 
of the policy, sustained in the course of her navigation on the 
sea. * 

In an insurance upon slavc-s against perils of the sea^ their 
deatli by failure oi' siilficient and suitable provision, though 
that failure was fjccasionod by extraordinary delay in the voy¬ 
age from bad and stormy wcaihcr, was holdcn not to be a loss 
within the policy by perils of the sea, but a loss by natural 
death, which cannot now be insured against since the statutes 
for regulating the manner of carrying slaves in British vessels 
from the coast of Africa^ by *idiich it is pjoinded^ that ?io loss 
or daifjage shall he recoverable on a policy on account ff the mor¬ 
tality of slav.es by nnhiral death or ill treatment^ or against loss 
by throwing overboard (f slaves on any account whatsoever^ &c. 

In an action on a policy of insurance at and from Saint 
Bartholomew to the coast of Africa^ and during her stay and 
trade there anrl back to Saint Bartholomew^ it was attempted, 
under a count for u loss by perils of the sca^ to recover for a 
total loss of the sliij), which a]>j)earcd to have been destroyed 
by a sjK'cics of worms which infest the rivers of Africa^ An 
intelligent inercluinl swore, that he had known many instances 
of this species of loss, but that the underwriters had invariably 
refused to pay. Lord Kenyon^ upon this evidence, and the 
unanimous declaration of the jury, decided tliat it was not a 
loss by perils of the sea. 

If a ship has been missing, and no intelligence received of 
}icr within a reasonable time after she sailed, it shall be pre¬ 
sumed that she has foundered at sea. 
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Tlie ship Charming Peggy was insured hi 1739, from North 
Carolina to London^ with a warranty against cajitures and 
seizure:, and in an action the loss was laitl in the declaration 
to be by sinking at sea. All the evidence given was, that she 
sailed out of port on her intended voyage, and had never 
since been heard of. Several witnesses proved, that in such a 
case, the presftniption is, that she perished at sea, all other 
sorts of losses being generally heard of. It was insisted for 
the defendant, that as captures and seizures were excepted, it 
lay upon, the plaintiff to prove, that the loss happened in the 
particular manner declared on. But Lord Chief Justice Lee 
said, it would be unreasonable to expect certain evidence of 
such a loss, where every body on board is presumed /.o be 
drowned : and all that can be required is the best proof the 
r ature of the case admitc of, which the plaintifl’ has given. 
He therefore left it to the jur}^ who found according to the 
plaintiff's declaration. 

The same doctrine was held in 4 more modern case before 
Lord Man^dd, It was an action of covenant on a deed, in 
the nature of a policy of insurance, by wliich the defendant 
was bound to insure against any loss happening before the 
30th of November 1762, free from average. The ship sailed 
from Newcastle to Copenhagen^ which is usually about ten days’ 
voyage. She was soon after taken by a French privateer, but 
ransomed; and she then proceeded on her voyage to Copen-^ 
hagen (as was proved by the ransomers) in a bad condition. 
She was never heard of afterwards, though all due diligence 
had been used ; and several ships, which sailed after her, were 
proved to have arrived safe at Cojmikagen, 

Lord Mansjield told the jury, that this evidence was a suffi¬ 
cient ground to presume that she perished at sea, unless the 
contrary appeared. The jury accordingly found for the 
plaintiffs. 

I have not been able to find any regulation in the law of 
England^ or the usage of merchants, fixing a limited time, 
within which the assured may demand payment tor his loss, in 
case no accounts arrive of the ship upon which insurance is 
made. Indeed, from the nature of the thing, what sliall be a 

reasonable 



CuAP. IIL] 


107 


OF THE SEA. 

reasonable time in such cases, must always depend upon a 
variety of obvious circumstances. I understand, however, a 
practice 1ms prevailetl among insurers, which seems reasonable 
enough, that a ship shall be deemed lost if not heard of in six 
nroiuhs after her departure (or after the time of the last intel¬ 
ligence from her) for any part of Europe; and in twelve 
months, if for a greater distance. The only otfjection to such 
a practice is, that the latter period does not seem sufficient in 
India voyages. However, that is a matter for the insurer’s Saik. 
consideration; and even if he should pay the money under a 
xnistakt^ supposing the ship lost when it really is not, he 
might, as we shall see hereafter, if the insured were unwilling port, 
to refund, recover it back, in an action for money had and 
received to his use. 

In Spain and France^ this matter, however, is not left to 
uncertainty; but the time, within which suchmay be 
demanded, is fixed and ascertained by express regulations. 

By the ortlinances of the former, if any ship insured on going i 
to, or coming from the Indies^ is not heard of in a year and 
a half after her departure from the port where she loaded, it 
is declarctl that she is, and shall be deemed lost: by those 
of the latter it is said, that if the iiisui'ed receive no news 
of his ship, he may, at the cxjiiration of a year for common 
voyages, reckoning from the day of tlie departure, and after ^ Magens, 
two years for tliose at a greater distance, make his cession to 
the underwriters, and demand payment, without bemg 
obliged to prpducc any certificate of the loss. 
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CHAPTER IV. 

« 

OJ by Capture and Detention of Princes, 

rf^APTURE, as applied to the subject of marine insurances, 
may be said to be a taking of the ships or goods belong¬ 
ing to the subjects of one country by those of another, when 
in a state of public war. What shall be considered as a cap¬ 
ture, so as to render an insurer liable under a policy insuring 
against captures, has now become a question of very little 
difficulty, (fif) 

I 

sliurr.^94. The law upoii this subject is perfectly settled in 
gLTv. m the insurer and the insured ; and it is this, that the 

thers. ship iy to be coutidcral as lost by the capture, though she be 
never condemned at all, nor carried into any port or fleet of 
the enemy: and the insurer must pay the value. If, after a 
condemnation, the owner recover or retake her, the insurer 
can be in no other condition than if she had been retaken or 
recovered before condemnation. The insurer runs the risk 
of the insuretl, and undertakes to indeinnily ; he must therc- 
tbre bear the loss actually sustained, and can be liable to no 
more. So that if, after condemnation, the owner recovers 
the ship in her complete condition, but has paid salvage, or 
been at any expcnce in getting her back, tlic insurer must pay 
a Ujrr.696. the loss so actually sustained. No capture by the enemy can 
be so total a loss as to leave no possibility of recovery. If 
the owner himself should retake at any time, he will be cii- 
39 o.titled ; and by late acts of parliament, if an English ship rc- 
take the vessel captured, either before or after condemnation, 
c. 66.5.4*. the owner is entitled to restitution upon stated salvage. Tins 

(a) The owners of a vessel, who by performing the stipulations of a 
charter-part)^, provoke confiscation by the illegal and piratical act of a 
foreign state, may recover against tlie insurers, declaring their loss to be 
hyfordUe seizure and capture rf pcfsom unknown, SeteeU v. Ro^al Mxck, 
Assur, Co, 4 Taunt, 9 ,; 6. 


chance 
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chance does not, however, suspend the demand f^r a total 
loss upon the insurer: but justice is done by putting him in 
the place of the insured, in case of a recapture. 

It is not lawful to insure against BritisJi capture, and there- I.ubbock V. 
fore such an insurance would be void: but it is not a crime, 

\ 419 ’ 

and therefore the policy would only be void prg tanto* Glover v, 

Cowic, 

I M. $c S. 

These principles, which arc agreeable to the ideas of foreign 
writers, were settled by Lord Man^eldy and the whole Court 
of King^s Bench, in Goss against Withersy (which will be 
cited at length when we come to treat of abandonment,) and 
whii;^ have never since been disputed. It has likewise been Rocci Se- 
held, tliat w'here a capture has been made, whether it be legal iponUr 
or not, the insurers are liable for the charges of a compromise 34 * 
made hondjidey to prevent the ship from being condemned as 
prize. It is true, the only case I have been able to find where % Enrr. 
this point came directly in question is a nisiprizis note; but 
when Reconsider the high authority from which this doctrine 
is taken, and that the thing In itself is not at all repugnant to 
the general principles of ihe law of insurance, it certainly 
has a claim to our attention. 


It was an action on a policy of insurance on a Datc/i ship, 
called the Tj^dy and its cargo, at and from Samt Ezistatius to 
Avisteydamy warranted a Dutch ship, and the goods Dutch 
property, and not laden in any French port in the West In¬ 
dies. The cargo w’as worth 12,000/. and was insured at a 
premium of fifteen guinea.; per cent, which was advanced to 
this high rate on account of the number of captures made by 
the Efiglisk of neutral vessels, on suspicion of illicit trade, 
and tlie detention of tho'^c ves-sels by the proceedings in the 
Courts of Admiralty. '^Fhe dril*ndant mulerwrote 8.:/. of the 
plaintifl’s, lor a premium of 1 iSs. 3t/. In Map 1798, the 
ship was at Saint Eustatius taking in her cargo, which con¬ 
sisted of sugar and indigo, and other French conimoditii .'i, 
which were put on board her, partly out of barks from sra, 
partly from the shore of the island. On the 18ih of June 175 
she sailed on her voyage; on the 27th she was taken by an 
English privateer and carriwl into Portsmouth, On the istof 
August the sailors were examined upon the standing interro¬ 
gatories 


Reruns v. 
Rucker, 

I Fla k, 

313- 
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gatories prescribed by the statute 29 Geo* 2. c. 34. and the 
captain entered his claim in the Admiralty court. In October 
1758, the claimants were cited to specify what part of the 
goods was taken from the sliore of Suint EusiatiuSf and what 
Iroin the barks. Citiition was continued from court to court 
till Februojy 1759* when an interlocutory decree was pro¬ 
nounced for the contumacy of the claimants in not specifying, 
and that therefore the goods should be presumed French pro¬ 
perty. 'I'hcre was an appeal to the Lords Cummissioners of 
prizes; but as many causes stood before it, as the market was 
very higli, and as the cargo was in part perishable, tlie agent 
of the owners agreed with the captors to give them 800/- and 
costs, to t>btain the reversal of tl>e sentence. The rewrsal 
was hiul by consent, and, in order to give costs to the captor, 
it 'vas decreed bv consent, tliat there was a suflicient cau^e 
for seizure; and thereupon costs were decreed to the captor 
and restitution of the cargo lo the o^mers was also ordered. 
The shi|)y when restored, proceeded to Amsterdam ; and after 
her arrival there, the Chamber of insurances in that citv 
settled the average of the jilaintiff towards the loss and ex'- 
penccs at 14/. 35.8//. occasioned by the capture, detention^ 
and litigation; and ibr this sum the action was brought. 

Lord The first question is, Whctlicr this 

was a just capture? Both sentences arc out of the case, being 
done and undone by consent. The capture was certainly un¬ 
just. The pretence was, tint j»urt of this cargo was put on 
board off Suint Eiistatius^ out of barks supposed to come 
from the French islands, and not loaded immediately from the 
shore. This is now a settled point by the Lords of Appeal, 
to be the same thing as if they had been landed on the Dutch 
shore, and then put on board afterwards; in which case there 
is no colour for seizure. The rule is, that if a neutral 
trade to a French colony, with all the privileges of a French 
sliip, and is thus adopted and naturalized, it must be looked 
upon as a Freyick ship, and is liable to be taken. Not so, if 
she liave only French produce 011 board, without taking it 
in at a French port; for it may be purchast'd of neutrals. 

Seco’id question is, Whether the owners have acted bond 
Jtde and uprightly, as men acting for themselves, and upon 

i a reasonable 
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a reasonable footing; so as to make the expences of tlilq 
compromise a loss to be borne by the insurers. ITic order 
of the Judge of the Admiralty to specify was illegal, con¬ 
trary to the marine law and the act of parliament, which 
is only declaratory of the marine law; because if they had 
specified, it could be of no consequence, according to the 
rule I before mentioned. The captors wer^ however, in 
possession of a sentence, though an unjust one: and a Court 
of Appeal cannot, or seldom does, upon a reversal, give costa 
or damages, which have accrued subsequent to the original 
sentence; for these damages arise from the fault of the Judge, 
not of the parties. Under all these circumstances, therefore, 
the gwners did wi.scly to ofier a compromise. The cargo was 
worth 12,000/.; the'appeal was hazardous; the delay certain. 
The Dutch deputy in Efighmd ncgotiatetl the compromise; the 
Chamber of Commerce at Amsterdam ratified it, and thought 
it reasonable. Had the 'whole sentence been totally reversed, 
the costs must have sat heavy on the owmers. I therefore 
think the insurers liable to answer this average loss, which 
was submitted to in order to avoid a total one.” The jury 
found for the plainiiffj agreeably to the above tlirection, {a) 

By the positive provisions of two acts of parliament, 22 Geo, 3. 
c. 25. and 33 Geo, 3- c, 66 . s. 37, 38, and 39. it is declared 
illegal for the captains or owners of any British ships who are 
captured, to ransom themselves from the enemy, and the con¬ 
tract to ransom is not only declared absolutely void, but the 
parties entering into them arc punished by fine. And by a 
still later act, 43 Geo. 3. c- i6o. s. 34, 35, and 36. the above 
provisions are continued : and by the 33d sect, if any captain 
of a privateer shall agree to ransom any ship, or cargo taken 
as prize, and shall in pursuance of such agreement set the 
prize at libcrt5', instead of bringing the same into the ports ui 
His Majesty’s dominions, unless in a case of extreme iie- 
cessity to be allowed by the Court of Admiralty, he shall for¬ 
feit his letter of marque, and shall suffer suoh penalties of 
fine and imprisonment, as the said Court shall adjudge, ft 


{a) In Tyson v. GvnteVy ^ Term 477. this case was quoted withiu.t 

contradiction; and the point, in support of w!uch it was adducL'd, uas held 

accordiin’h. 

• «• 


would 
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would follow as a necessary consequence, that no sum paid on 
such account could be recovered from the underwriters. 

Upon this principle the following decision has taken place: 
The ship was insured for 12 months, and during that 

period was captured and carried into Bergen in Nomay, and 
there condemn^fd by the French consul- After this sentence, 
the ship wus put up to publick auction at Bergen, by the pub- 
lick officer of the Court of Denmark, liaving been previously 
advertised, and was re-purchased by the agent of the pluintift; 
and for this re-i)iircha;e money the plaintiff insisted, (if not 
entitled to recover as lor :i total lohs,) he was at all events en¬ 
titled to a verdict. 

The Court, after hearing two arguments, were unanimously 
of opinion, that as the sentence of the Fremh consul in a 
> c neutral country was contrary to the law of nations, and void, 

the property never was devested out of the original owner; 
and that therefore the money paid for the re-purchase was in 
tihe nature of u ransom. The ransom acts are remedial laws, 
and in the construction of such acts, it is the rulf to extend 
the remedy so as to meet tlic rnirichief; and the legislature in¬ 
tended to prevent such a transaction as the present taking 
place, because it would take away the chance of recapture. 
TIic circnmstiinccs of this being tlone ly an agent, at an 
auction, and on land, were deemed immaterial, the acts cl 
j 5 arliaii*ent not having described at what places, or in whaL 
a raiihom is prohibited, but having prohibitetl raii- 
stnu in general Ua m?, the, case v/as thought to come within 
the mischiefs ac:ainst which those statutes w'cre meant to 
guard. 

Tlut though tlm law upon the subject of capture in insurances 
U so t Icarly defiiictl, that at this day it seems almost impossi¬ 
ble to raise a question, yet it formerly occasioned much doubt 
and litigation, \\liatrllect a recapture might have upon this 
kind of coiUnict; and how long it was necessary for goods to 
remain in the hands of tlic enemy, in order to devest the 
original proprietor of his j)roperty in case of a rc-capturc. 


Havelock v. 
Rockwood, 

8 Term 
Rep. 268 
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AH thew doubts are tiow entirely removed, aiid can never 
again be agitated in this country, between an insurer and in¬ 
sured: IjyxAMan^ld^ for himself and his brethren, having 
declared, in giving judgment in Gossv^ Wither^ that these 
<^estlons could never have been started in policies ivpon real 
interest, because, as we have seen, they never could have va¬ 
ried the case. But wager policies gave rise *to them; for it 
was necessary to set up a total loss, as between third persons, 
for the purpose of their wager, though in fact the ship was 
safe, and rcstoretl to the owner. His Lordship laid down tlie 
sam^ doctrine in Hamilton v. Mendes: the consequence of 
which is, that as wager policies are now expressly prohibited 
by statute, these questions can never arise upon a policy of 
insurance. • w 

Tlic only two possible cases in which they can be material 
are: ist, Between the owner and a neutral person who has 
bought the capture from the enemy : and, 2dly, Between the 
owner and recaptor: But whatever rule ought to be followed 
in favour of the owner, against a rccaptor or vendee, it can 
no way a%t the insurance between the insurer and insured. 

Notwitlrsliinding this point is now, as tar as relates to our 
present inquiry, no longer a subject of uncertainty, it cannot 
but afford j)loasurc to the mind, and, I trust, it will not be 
considered as impertinent, to trace the opinion of foreign 
writers upon this (|iiestion, and to state briefly several cases 
which have been decided in onr Courts of law here, upon 
capture and rectiplurc, previous to the statute of 19 Geo, 2. 

It seems to be generally ^agreed by foreign writers, that it 
is pot every taking and subsequent possession under that 
taking, wdiich will constitute a capture in the legal sense of 
the word, or make it become the property of the captor; but 
that there must be a firm possession. In this'they all agree; 
but whnt shall be such a possession, ns to vest the absolute 
propt'rty in the captor, is so much a matter of doubt, that it 
is difficult to find two writers of the same opinion. Upon 
this subject various lines have been drawn by arbitrary rules, 
partly firom policy, to prevent too easy dispositions to neutrals; 
and partly from equity, to extend the Jus posiliminii in favour 
V 0 t. I. I of 


% Burr.695. 


Vide begin¬ 
ning of this 
chap. 

a Burr» 
izoS. 

19 G. 2 , 
C.37. 


2 Burr. 693. 



114 


2l3urr. 693. 


Grotius de 
jvirc bcH), 
Itb. 3. c. 6. 


March, iio« 


Old of Lew. 
& 34. arc. 8. 


Bynker> 
shock quxatt 
publ. juris, 
lib. i« c. 4. 


Kocciis N</t. 
66. a Black. 
Com. 401. 


a Burr. 694. 


OF LOSSES BY CAPTUR:!^ [Chap. IV. 

of the owner. And it is not to be wondered at, that there is so 
great an uncertainty and variety of notions amongst the 
writers on this subject, about fixing a positive boundary by the 
mere force of reason, where the subject-matter is arbitrary, 
and not the object of reason alone. • 

Grotius is of opinion, that the captor shall be said to have 
the property in him as soon as the formir owner shall have 
lost the hope of recover)^ and the ability to pursue, and that 
property shall then be said to be tdkm^ when it is brought 
within the enemy*s fortress. Whence it follows as a conse¬ 
quence, that in marine captures 4he capture shall b#deemed 
compete when the ships or goods taken shall be brought 
witnl the hanbour or ports of the enemy, or to that place 
where their whole fleet is stationed; for then the recovery 
may be despaired of. But by a more recent ISw introduced 
among the European nations, it seems that that only is deemed 
a capture which has been twenty-four hours in the possession 
of the captor. The former part of this opinion, I find, was 
adopted in a case in Marches Reports, where it is said that 
the property is not altered unless it be brought i^a prasidia 
of the enemy: and some nations have made twent^'-four hours 
quiet possession by the enemy the criterion of their judgment. 
Thus by the ordinances of Lewis the Fourteenth it is declared, 
that if any of the ships of French subjects be retaken from 
their enemies, after having been twenty-four hours in their 
hands, they should be good prize: and if it be before twenty- 
four hours, they shall be restored to the owners,urith all that 
is in them, and one-third shall be given to tlic ship that re¬ 
takes them. Bynkershoek^ however, states the opinion of 
Groliusy controverts it with much ability, and seems to think, 
that the spes recuperandi is the ground on which the question 
is to be'decided. He mentions the opinion of some writers, 
who think that it is necessary for the ship to have arrived in 
the enemy’s port, to have been condemned, to have sailed out 
again, and arrived in a friend’s port, before the property can 
be said .to be changed, lloccus rather states the various 
opinions of others than asserts one of his own; but he seems 
to lean to the idea, that it is necessary to bring the ship within 
the confines of the captor, and to keep it there a night in 
safe cusvddy. But, as was said by Lord Man^eldy all these 

circumstances 
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circumstances are very arbitraryi and therefore are generally 
exploded. 

By the marine law of England^ as practised in the Court of % Burr. 694. 
Admiralty previous to the passing of any act of parliament, 
which commanded restitution, or fixed the rate of salvage, it 
was held, that the property was not changed so as to bar the 
owner in favour oH vendee or recaptor, till there had been a 
sentence of condemnati<^. Agreeably to this principle, judg¬ 
ment was given in that Court, decreeing restitution of a ship 
retaken by a privateer, though she had been fourteen weeks 
in the demy’s possession. Another case also, upon the same 
prinaiplc, was decided against the vendee after a lon^pos- 
session, two sales, and several voyages. ^ 

Thus stof^ the marine law of England^ by which it ap¬ 
pears that the jus postliminii continues till condemnatioTi, 
which, by the acts of parliament about to be quoted, is ex¬ 
tended, and now continues for ever. 

By the ^tutes of the 13th Geo. a. c. 4. and 29th Geo. 2. 
c. 34. ships or vessels of His Majesty’s subjects, which* had 
been captured by the enemy, and were retaken, cither by 
men of war or privateers, were decreed to be restored to the 
original owners, upon paying for salvage the sums mentioned 
in the statutes, and the quantum of salvage to be paid to pri¬ 
vateers was made to depend upon the length of time which 
the recapped vessel had been in the enemy’s hands; such 
salvage, however, never being allowed to exceed a moiety 
of the value. 


By the last prize acts this distinction is abolished, and the 33 G. 3. 
rate of salvage payable in all cases is fixed to one-eighth of *^3 g 
the value, if the recapture is made by any of His Majesty’s c. i6c. s.39. 
sliips, and to one-sixth, if by a privateer or other ship. 

I* 

The words are, “ that if any ship or vessel, or boat taken 
“ as prize, or any goods therein, shall appearand be proved 
“ in any Court of Admiralty having a right to take cogni- 
zance thereof^ to have belonged to any of His Majesty’s 
“ sulgects of Great Britain or Ireland, or any of the domi- 

I 2 • “ nions 
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“ nioiis and territories remaining and continuing under His 
Majesty’s protection and obedience, which were before 
“ taken or surprized by any of His Majesty’s enemies, and 
“ at any time afterwards again surprized and retaken by any 
“ of His Majesty’s ships of war, or- any privateer or other 
ship, vessel, cor boat, under His Majesty’s protection and 
obedience, that then such ships, vcsscls^|K>ats, and goods, 
“ and every such part and parts thereof as aforesaid, formerly 
Jielonging to such His Majesty’s subjects, shall in all cases 
** (save in such as are hereafter excepted) be adjudged to be 
** restored, and shall be, by decree of the said Cour^f Ad- 
‘‘ jniralty, accordingly restored to such former owner or 
“ owners, or proprietors, he or they paying for and in lieu 
of salvage (if rctaken^by any of His Majesty’s ships) oiie- 
eighth part of the true value of the ships, vessbb^ boats, and 
goods respectively, so to be restored; which said salvage of 
one-eighth shall be answered and paid to the flag officers, 
captains, officers, seamen, marines, and soldiers in His Ma- 
jesty’s said ship or ships of war, to be divided in such manner 
as before in this act is directed touching the share of prizes 
belpnging to the flag officers, captains, officers, seamen, 
marines, and soldiers, where })rizes are taken by any of 
‘‘ His Majesty’s ships of war: and if retaken by any privateer 
or other ship, vessel, or boat, one-sixth part of the true 
“ value of the said ships, vessels, boats, and goods; all which 
payments to be made to the owner or owners, officers, and 
“ seamen of such’*):)rivatcer, or other ship, vesi^ or boat, 
“ shall be without any deductions, and shall b^lividcd in 
such manner and proportions as shall have been agreed on 
by them as aforesaid; and in case sucli shi|), vessel, or 
goods shall have been retaken by the joint operation or 
means of one or more of His Majesty’s ships, and one or 
“ more private ship or ships, then the judge of the High 
Court of Admiralty, or other court liaving cognizance 
thereof, shall order and adjudge such salvage to be paid to 
‘‘ the recaptors, by llie owner or owners of such retaken ship, 
“ vessel, or goods, as he shall, under the circumstances of the 
case, deem fit and reasonable; which salvage so to be ad- 
** judged shall be accordingly paid by the owrtei s of such re- 
taken f bip, vessel, or goods, to the agents of the rccaptors, 
in such proportions as the said Court shall adjudge; but if 

such 
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such ship or vessel so retaken shall appear to have been, 

“ after the taking by His Majesty^s enemies, by them set 
“ forth as a ship or vessel of war, the said ship or vessel shall 
“ not be restored to the former owners or proprietors, but 
“ shall in all cases, whether retaken by any of His Majesty's 
“ ships, or by any privateer, be adjudged lawful prize for 

the benefit of the captors." * 

« 

From hence it is clear, that by the marine law received 
and practised in England^ there is no change of property, in 
case of a capture, before condemnation; and that now, by 
the acR of parliament just referred to, in case of a recapture, 
the»^'w5 postlminii continues for ever, unless the ship so re¬ 
taken shall appear to have been se^ forth by His Majesty's 
enemies as a ship of war, in which case she shall be deemed 
good prize to the reca[)tors. However, as has been already 
said, the change of property is not at all material as between 
ihc insurer and the insured, upon policies of real interest, 
which are the only policies that can now by law be dfected. 

I proceed then to state the cases wliich were determined 
upon this point, on wager policies, previous to the act of 
parliament prohibiting such insurances. 

The first case is one in the loth year of Queen-^w«e's Assievedav. 
reign, in which tlio facts upon a special verdict appeared to 
be, that the plaintiff had insured a ce|^ain sum of money 
U})on a ftip, culled the Ruthy in a cert^i voyage, in 
ship the plaintiff- 'voasjhimd not to he at all inlercsled. It hap¬ 
pened that this ship was taken by the enemy, and kept in 
their possession for nine days, and then before it was carried 
hy'ra it was retaken by an English man of war. 

Upon these facts, the question was, WJiether or not this was 
such a taking as should enable the plaintift’ to recover the 
sum insured against the defendant? 

After argument, the Court seemed to think (but a second 
argument was ordered, which docs not appear from any re¬ 
porter ever to have been made), tliat the defendant was en¬ 
titled to judgment. * 


I 3 


Upon 
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a Burr. 695. Upon this case Lord Man^eld has observed, that the man 

of war which retook the ship, brought her into the port of 
London^ and restored her to the owner upon reasonable re¬ 
demption ; that this appears from the special verdict, although 
it is not stated in the printed case; and then, as the owner 
did not abandon the ship, he could only have come upon the 
insurers for the redemption; and no question could have 
arisen upon the change of property. Besides, the policy 
being interest or no interest, without benefit of salvage, the 
• question arose upon the terms and meaning of the wager. 
But that case was not determined. 


Depsiba V. 

Ludlow. 
Comyn’a 
Rep. 360. 


This also was an action of assumpsit^ on a policy of insur¬ 
ance, where the defend^it insured the plaintiff, interest or no 
interest, against all enemies, pirates, takings nt sen, and all 
other damages whatsoever. And upon trial it a[)peared, that 
the ship was taken by a pirate of Sweden, and was in his pos¬ 
session for nine days, and was then retaken by an English 
man of war, and after the suit commenced, was brought into 
Harwich. The question was, Whether, in such a case, the 
defendant was responsible ? 


It was dAermined for the plaintiff But although it was 
objected that the insurer was only responsible where the 
plaintiff had a property, and that the term of insuring, 
terest or no interest, was introduced since the Revolution; yet 
it was said, that smix insurance was good, and the import of 
it is, that the platttiff has no occasion to prove ffis interest, 
and that the defendant cannot controvert it. And though the 
ship was here retaken, yet the plaintiff received a damage, 
for his voyage was interrupted; and Jthe question is not, 
Whether the plaintiff had, his ship, and did not lose his pro¬ 
perty, but what damage he sustained ? 

a Burr. 695. Lord Man^ld has also observed upon this case, that it was 

a wager policy, and the property could not be changed, for 
there was then no war, or declaration of war; that the Court 
held, that as the ship was once taken in fact, the event had 
happened though she was afterwards recovered. His Lord- 
skip said, that the same observations were applicable to the 
case of i^ond v* Kit^. 


s 


This 
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This was an action on a policy of insurance upon the Sola-- 
mander privateer (of which the plaintiff was part owner), from 
the Dctwm to any port or place where she should sail for three 
months from the istof December 1744, interest or no interest^ 
free from average, and without benefit of salvage; the insur¬ 
ance was against perils os are usually mentioned poli¬ 
cies; the breach assigned is, that the Salanfander taken 
hya French ship of war^within the three months, and was 
wholly lost, whereby she could not prosecute her voyage or 
cruise. The jury found a special verdict, stating, that the 
Salamander was taken by a French ship of war within the 
three months; that 117 of her men v^re taken out of her, 
and carried into France^ and her guns taken out, and that 
she remained in the possession of th| enemy from four o’clock 
in the afternoon of the 2d of Februarij till five o’clock in the 
afternoon of the 5 th of Feln'uary t that before she was car¬ 
ried into any port she was retaken by an English privateer, 
and by the captain of the privateer kept eight days upon the 
high seas without sailing, and at the end of eight days the 
captain of the privateer took a French prize, and, together 
with her and the Salamander^ endeavoured to come into some 
English port, but the wind not permitting, he carried them 
into Lisbon s that the Salamander remains there for the be¬ 
nefit of those to whom she belongs; that the plaintiff is in¬ 
terested, exceeding the sum insured; that the ship was pre¬ 
vented from finishing her three months’ cruise by the capture,’ 
but that she was a living ship at the ||[)d of three months: 
that Lisbon is a neutral port; that the master of the privateer 
obtained a decree in the Court of Admiralty at Gibraltar^ 
that the ship should be restored to the owners on payment of 
one-third part for salvage. 

Lord Chief Justice Lee^ after tw'o argument^ delivered the 
unanimous opinion of the whole Court: “ The question is, 
Whether the capture of this ship, which was never carried 
if^a preesidia hostis before she was retaken, and upon the 
matter as found by the veixlict, shall be considered as a total 
Joss, so as to entitle the insured to recover the whole sum in¬ 
sured ? And although by the civil law it may not perhaps be 
adjudged a total loss, yet the rules of that law arc not to 
govern U8> but we must give our judgment according to the 
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common law of Efigland, and upon this agreement between 
the parties, whose intention appears, and must guide us. By 
the civil law, there must be a total loss to entitle the assured 
to rcc6ver, but the policy in this case extends to captures and 
other accidents. The meaning of the parties here is plain: 
the insured paid his premium in consideration of the insurer'# 
undertaking, thht the Salmmndcr should cruise safely during 
three months; the jury have found that she was disabled from 
prosecuting her cruise for three months. We are all of 
opinion for the plaintiff, and that this is not an average, but 
a total loss to the insured: the insurance is to be understood 
for the voyage of three mouths, and in common sense it can¬ 
not be otlierwisi?; so uiat as soon jis the voyage is brokeiuor 
interrupted, it is at an cjuI, Safety during the three months 
Is what is meant; but it appears that the ship was taken and 
detained within that time, and that tlie plaintiff was hindered 
in his cruise; and this, by our law, is a total loss to the plain¬ 
tiff. I have avoided saying any thing whether this was a prize 
or not, as having never been carried vi/ra jn'cesidia kostisy be¬ 
cause we are all of opinion that this is a total loss.”—Judg¬ 
ment for the plaintiff 


In the case of Sj^encer v. Francoy tlie plaintiff had caused 
himself to be insured on \i\Q Prince Frcdericky from Vera Cfvx 
to Londofiy infrresl or no interesty free of average, and without 
benefit of salvage, 'riie sliip was afterwards seized by order 
of the viceroy of MexicOy and the Spaniards turned her into 
a man of war, called the Saint Philipy and sent her as com¬ 
modore, with a sejuadron of Spanish men of war, to the /ia- 
vannah^ tlioy liaving first taken out ihoSouth Sea Company's 
arms, and made several alterations in her, and there was a 
war between England and Spairiy and Gibraltar was actually 
besieljcd by the Spaniards. The defendants proved the sign¬ 
ing of prclimiiiary articles of peace before the seizure of the 
ship, and therefore insisted, that this seizure did not alter the 
property, and consequently the defeiulants were not liable: 
for if the property was not altered, this insurunce made by 
the plaintiff wlio had no interest, cannot bind, as nothing 
comes w ithin the policy but a total loss: and though there be 
those general words ip tlio policy, restraint or detainment of 
/jrincesy Lo.d Chief Justice HardwicAe declared, that a war 

might 
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might begin without an actual declaration or procU^atioDy 
as in this case, by laying siege to Gibraltar^ a garrison town; 
that as a war may begin by hostilities only, so }t may end by 
a cessation of arms; and these preliminary articles being 
signed before the seizure of the ship, and there being a ces* 
sation of arms, he thought the ship beitig taken afterwards, 
not to be a taking by enemies, unless the jury took the cap¬ 
tion to begin from the time the South Sea .arms were seized, 
which was before the articles: that supposing tlie ship not 
taken by enemies, whether his detention for near the space of 
a yeai’ was, in this sort of policies, viz^ interest or no interest^ 
a detention within the policy; or whether in such policies the 
insurers aref ever liable but in casf of a total loss; and if so, 
this ship being afterwards rcstoredi then he directed the jury 
to find for the defendants, which they accordingly did. 

In another case, the insurance was on goods by the Durslet/ Dean v. 
galley, interest or no interest^ at and from Jamaica to BrisioL 
In her passage she was taken by a Spanish privateer, and 
carried into Mores^ a port in Spain^ kept eight days, and 
then cut out by an Biv^lish ship. The pluiiitiff' insisted, that 
this insurance, though on goods, was to be considered as a 
wager on the bottom of the ship: and therefore brought his 
action for a total loss. The defendant said, that by the stat. 
of x'^Geo, 2. c.4. the ship is to be restored to the owners 
upon paying salvage, and consequently this is only an average 
loss; and the plaintift' can-only recover upon a total one. 

Lord Chief Justice held, that the plaintiff ought to re¬ 
cover: fftr this is a wager upon a total loss in the voyiigc, and 
here has happened one; for being carried into port and de* 
tained eight days makes one. Where the policy is, interest 
** or no interest^*' the provisions of tlic act in cases of valued 
policies cannot take place. The act docs not declare timt the 
proj)crty is not gone by such a capture, but only provides 
for restoring the ship to whom it tlid, and shall be proved 
to have belonged. He said, it might be otherwise, where 
the sliip was recaptured, before it was carried itifra 'prasidia^ 
or in case of goods actually on board, and upon a valued 
policy. 
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Whitehead An assurance was made on the DispaUh galley, interest or 
B R^Mich ^ average, from Jamaica to HulL In 

1749- her voyage she was taken by a French privateer, and carried 
into Tlamburgh^ and after being twelve days in the hands of 
the enemy, she was retaken by an English ship, and brought 
to London^ where she was adjudged to be restored to the 
owner, paying salvage. The owner sold the ship, and paid 
the salvage. An action being brought on the policy, it was 
held to be a loss of the voyage; and a verdict was given 
aecordingly. 

These cases have been laid before the reader, without any 
comments, except such,as have occurred from tim*e to tinte to 
Lord Mansfield^ as he has Hhd occasion to mention them; and 
it was the less necessary to observe upon each particular case, 
as one general observation is applicable to all, namely, that 
they were not policies upon real interest* Let it suffice then 
to repeat, that at this day, in cases of capture, the under¬ 
writer is immediately responsible to the insured. But if the 
ship be recovered before a demand for indemnity, the insurer 
is only liable for the amount of the loss actually sustained at 
the time of the demand; or if the ship be restored at any time 
subsequent to the payment by the underwriter, he shall then 
stand in the place of the insured, and receive all the benefits 
and advantages resulting from such restitution. All these re¬ 
gulations certainly have their foundation in the great principles 
of equity and justice; an observation which must be obvious- 
to every one who recollects, that a policy of insurance is no¬ 
thing more than a contract of indemnity. 

33 Geo. 3. Before the subject of capture and recapture is closed, it may 

43^Geo 3^ proper to mention, that by the late prize acts, if a ship be 

c..160.8.41. retaken before she has been carried into an enemy^s port, it 
shall be lawful for her, with consent of the recaptors, to pro¬ 
secute her voyage, and it shall not be necessary for the re¬ 
captors to proceed to an adjudication till six months, or till 
her return to the port irom which she sailed; and it shall be 
lawful for the master, owners, with consent of the rec^ 
tor^ to unliver and dispose of the cargo before adjudication; 
and in case the vessel shall not retrm directly to the port firom 
which she sailed^ or the recaptors shall have had no opportu¬ 
nity 
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nity of proceeding ta adjudication within the sue monAs, on 
account of the absence of the said vessel, the Court 
miralty shall, at the instence of the i^ecaptors, decree resti¬ 
tution to the former owners, paying salvage upon such evi¬ 
dence as to the said Court, under all the circumstances of 
the case, shall appear reasonable, the expence of such pro¬ 
ceeding not to exceed the sum of fourteen poufids. 

Having thus endeavoured to explain the nature of captures 
by an enemy, as far as they affect the subject of insurances, 1 
proceed now to treat of losses arising from another species of 
capture, namely, by detention; apart of our enquiry which 
wilt not demand a long or tedious discussion, 'i'he under¬ 
writer, by the express terms of his contract, is answerable ftur 
all loss or damage arising to the insured, ** hy the arrests^ re- 
** sfraints, mid detainments of all kingSy princeSy qnd peopUy 
“ ^nsahat ‘natiofOy conditioHy or qmlity ^hatsoever*^ 

The only question then is, what shall be considered as such 
detention; and indeed the words usc*d are so large and com¬ 
prehensive, as hardly to admit of a doubt even upon that 
head. The learned Roccus is of opinion ** nt si merces captce Roccus de 
a potestate, seu judice justitiam administrante in illo locoy 
“ atd a popidoy aut ah alia qttdcunque pei'sond per Dimy absque 
** pretii solutioncy tenentur assecuratores solvere mtimationem 
dominis mei'cmmy facta pnrius per djominos mercium cessione ad 
** henflcium assecuratoruni pro recuperandis illis meixfbusy vel 
pretio ipsomm a capientibus.^^ Jn another place he says, 

‘‘ Regis et principis factmn connumeratwr inter casusforiuitos ; Roccus de 
idea si rex et princeps reimeant navem oneratam frnmento 
** ex cansa penwricCy quapropter navis non potucrit fmmenta 
asportare ad locum destinatvmy tenentur assecuratotxsJ* 

Malyne lays down the law to be, tliat the insurers are liable Malyne, 
for all losses by arrests, detainments, happening both in 
time of war and peace, committed by the public authority of 
princes. And Lord Man^ld has said, Umt the insured may »Buw- 
abandon in case merely of an arrest or embargo by a prince, 
not an enemy; and consequently such an arrest is a loss 
within the meaning of the word detention. 


What 
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• 

WhiBt the word ** people^** in this clause of a policy of in¬ 
surance means, has lately been judicially settled in a case, 
where the declaration claimed a loss of corn, pccasioned iy 
'the wilawful arresty restraint^ and detention of people to the 
plainti^s unknemu The facts upon this part of the case were, 
that the ship being forced into Ely harhotir in Ireland^ and a 
great scarcity of corn happening to be there at that time, the 
people came on board in a tumultuous manner, look the go¬ 
vernment of the vessel from the captain and crew, weighed 
her anchor, by which she drove upon a reef of rocks, and 
would not leave her, till they had compelled the captain to 
sdl almost all the corn considerably^ below the invoice price. 
Tlie word people^ it was contended at the bar, meant indi¬ 
viduals of a nation as opposed to magistrates or rulers. 

Lord Kenyon. — That which happened in this case does 
not fall within the meaning of “ arrests, restraints, and de¬ 
tainments of kings, princes, and people.” The meaning of 
the word people may be discovered here by the accompanying 
words, noscitur a sociis; it means “ the niUng power of the 
country^ 

Mr. Justice Buller. — “I cannot agree with the construc¬ 
tion put at the bar upon the word people; it means the su^ 
jnxme power j the power of the country^ whatever it may be. 
This appears clear from another part of the policy; tor where 
the imderwriters insure against the wrongful acts of indivi¬ 
duals, fhey describe them jiy the names of ‘‘ rogues^ 

thieves:'* then having stated all the individual persons, against 
whose acts they engage, they mention other risks, those occa^ 
sioned by the acts of kings, princes, and people of what 
“ nation, condition, or quality soever.” Those words, there¬ 
fore, must apply to nations in their collective capacity. 

An embargo is an arrest laid on ships or merchandize by 
public authority, or a prohibition of state commonly issued to 
prevent foreign ships from putting to sea in time of war, and 
sometimes also to exclude them from entering our ports* 
This term has also a more extensive significalion, for ships 
are frequently detained to serve a prince in an expedition, 
and for this end have their loading taken out, without any 

regard 
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regard to the colours they bear, or th& princes to whose sab- 
jects they belong. The legali^ of suih a measure has been 
doubted by some, but it is certainly conformable to the law 
of nations, for a prince in distress to make use of whatever 
vessels he finds in his ports, that may contribute to the suo 
ccss of his enterprise. Embargoes laid on shipping in the 
ports of Great Britain^ by royal proclamation,^ time of w>or, 
are strictly legal, and will be equally binding as an act of 
parliament; because such a proclamation is founded on a 
prior law, namely, that the king may prohibit any of his 
subjects from leaving the realm. But in times of peace the 
power of the King of Great Britain to lay such restraints is 
doiSbtful; and’ therefore where such a proclamation issued in 
the year 1766, against the words of a statute ^hen in force, 
although absolutely necessary for the prevention of a dearth 
in this country, it was thought prudent to procure an act of 
the legislature to indemnify those who advised, or who acted 
under that proclamation. 


Ch4P. IV*] 



In case of detention by a foreign power, which in time of 
war may have seized a neutral ship at sea, and carried it into 
})ort to be searched lor enemy’s property, all the charges con¬ 
sequent thereon must be borne by the underwriter: and what¬ 
ever costs may arise from an improper detention, must always 
fall upon him. 


This was held by Willt% Ashhnrsty and Bidler^ justices, in 
the absence of I*ord Man^eldy in a case, the circumstances 
of which are as follow; It w'as an insurance on the ship 
Thetis^ a neutral ship; and upon the trial a.special case w'as 
reserved for the opinion of the Court, stating, tliat the 
plaintiffs w^re Tuscan subjects, resident at Leghorn^ sole 
owners of the ship Thetis^ wliich sailed from Leghorn^ and 
was captured by a Spanish ship off the coast of Barbary^ with 
neutral goods on board, consigned to London. She was con¬ 
demned as prize in the Court of Vice Admiralty in Spain^ 
which sentence was reversed; but upon another appeal to a 
superior Court, the latter sentence was also reversed, and the 
former confirmed. The grounds of condemnation were two; 
1st. That the ship refused to be searched, and resisted 

with force, having fired at the Spanish ship. 2dly. That she 

had 
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had no charter-party on board. The captain of the Thetis 
answered these two grounds: ist. That he resisted and fired, 
because the Spaniard hailed him ui^cr false colours, adly. 
That'he had taken the goods on board by the piece, and had 
not freighted his ship to any individual; in which case a ma¬ 
nifesto was sufficient without a charter-party. The sentence 
of the last court of appeal, although it condemns, admits the 
neutrality, for it states the vessel to be a Tttscan ship!* 
The la#ground relative to the charter-party was not insisted 
upon. Upon the other, the three learned judges above men¬ 
tioned were of opinion, that a neutral ship is not obliged to 
stop to be searched {a) ; that the captain had not been guilty of 
barratry; that the searcher stops a neutral ship at his peril: 
that this was ft be considered as a case of improper detention, 
and consequently that the plaintiff upon this policy was en¬ 
titled to recover. 

But though an underwriter is liable for all damage arising 
to the owner of the ship or goods from the restraint or deten¬ 
tion of princes, yet that rule shall not be extended to cases 
where the insured shall navigate against the laws of those 
countries, in the ports of which he may chance to be detained, 
or to cases yhere there shall be a seizure for non-payment of 
customs. This was |p ruled by Lord Commissioner Hutchins 
in Chancery, in the year 1690; and the reason of it is ob¬ 
vious, because there is a gross fraud on the part of the owner 
of the property insured; and that no man shall take advantage 
of his own misconduct. If indeed any of those acts were 
committed by the master of the |||^ip, without the knowledge 
of the insured, the underwriter would be liable, if not for 
losses by detention, at least for a loss by the barratry of the 
master, to which such conduct would fnost certainly amount. 

» 

It has been a question, whether the insurers are liable for 
the payment of damage arising by the detention or seizure of 

(a) This opinion of the learned judges docs not seem to be well founded. 
But 1 shall hereafter state the argument more at length, in chap. 18., 
when I shall have occasion to refer to a very learned and elaborate judg- 
nient of Sir W, Scoit^ the Judge of the Adiriralty, upon this point; and a 
subsequent decision of the Court of King’s C ^nch upon the subject. Post. 

ships 
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ships by the government dT the coui^try in whose the 
ship loads. Till lately there was only one. con^^Mtti law 
case where !iiis point was.expressly in issue^ and that was not 
decided. ' 


u evidence upon the trial in an action upon a policy of in- Green v. 
suraiice, the case appeared to be, that the inairer agreed to ^ 5!dReym 

insure the ship from her arrival at-— in Jamaica 840. 

during her voyage to London; and an embargo was 1 ^ upon * 
the ship*by the government; who afterwards seized tne ship, 
converted her into a fire-ship, and offered to pay the owners. 

The question was, if this would excuse the insurers? HoU^ 

Chi^ Justice, seemed to incline, that it would not, and that 
this was within the words, detention qfprinces^ but he gave 
no absolute opinion, the cause having been referred to three 
of the jury. 

The very general words made use of in policies go to sup¬ 
port the idea entertained by Lord Holt, and although till ' 
lately there was no case where this point was expressly con¬ 
sidered, yet it seems to have been taken as settled in many 
cases, which have come before the court. One instance im¬ 
mediately occurs, in the case of Robertson v- Rmer, which was vide ante, 
cited in a former chapter. There, an embargo had been laid P* 
by Lord Hood on iill shipping at Barbadoes; and it does not 
appear to have been doubted or questioned at the bar, that the 
insurer was liable for any loss which might have been sus¬ 
tained by such detention, provided the loss had liappcned to 
any of the property specifically insured. It is true, that it is % Magcm, 
declared by the ordinances of France^ that if any ship be 
stopped by our orders in any of the ports of our kingdom 
before the voyage be begtm, the insured shall not, on account 
of this detention, abandon or cede their effects to the in- 
surers.'^ A similar regulation is to be found in Bilboa, by % Magem, 
which it is ordered, that if any ship or ships insured, with 
or without goods, shall be detained by His Majesty’s order 
in the ports of these kingdoms of Spain, before the com^ 
mencement of the voyage she is bound on, it shall be judged 
that no cession can be made of them, but rather the in- 
** swrance in such case ought to be held null.” If these ordi¬ 
nances, when they use words, << commencement of the 

#8 " voyage,’* 
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Vi^age^” mean commencement of the risk insured, they 
a^ee with the laws of England («) ,• because the underwriter 
can never be answerable for any th^ happening before that 
period : but when the risk insurec^s “ at and from," if the 
ship be detained in tlie loading port, by order of the state, 
before her departure for the voyage, but after the risk com¬ 
menced, the ifisurer by our law is liable for the damages oc¬ 
casioned by such detention, as the words in the policy do in 
thems||^e5 import no restriction to restraints and embargoes 
by foreign or hostile powers only. 

Rotch V. This question came on lately for consideration in the Court 

£die, very Kinff’s Bench; and it was unanimously decided in favour 

report- ■ i n i 

ed in of the assured after two arguments at the bar. But the 
6 Term’Rep. ig^j^ned Judges desired not to be considered as deciding upon 
^ the effect of an embargo laid on by our own sovereign upon 
ships loading in this country. The question came before the 
Court upon a special case reserved for its opinion, u})on the 
trial of an action on a policy of Insurance on three ships, the 
Adelaide^ Adele^ and Victory their stores, boats, and fishing 
materials, upon two of them at and from IJOrienty and 
upon the third, at and from and after her arrival at IJOrienty 
and on all of them, to all ports, seas, and places whatsoever, 
beyond and on this side the Capes of Good Hop^ and Horuy 
“ on the southern wliale and seal fisliery and trade, and 
** until the ship’s arrival back at EOrient^* The loss is 
stated by the declaration to have happened by the ships anej 
their stores and provisions being, by authority of certain per¬ 
sons exercising the powers of government in Franccy at Pori 
Louis with respect to one, and at L*(h'ient with respect to the 
two others, arrested and restrained from further {prosecuting 
their voyages, and that they had thence hitherto been pre¬ 
vented and restrained therefrom under and by virtue of such 
restraint. The case stated ^lat the ship Adelaide sailed from 
the port of 11 Orient on the ^yage insured, but was obliged to 

(a) The French policies on the ship always attach only from the day the^ 
diip sails, unless the parties vary general rule by a particular agreementaj 
i$ee the ordinances in a Magens, i68, 169. See Potkict^s Traitddu CoH^ 

,, traid^Amrance^ chap.i. sect.a. article a. where the distinction! have taken 
ia the text is aiM> made. 


put 
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put back by stress of weather into Port Lottis t and whilst she 
lay there, and the ships Adcle and Ficlor were preparing for 
the voyages in the policies mentioned, and before the necessary 
passports and clearances could be obtained, on the 5£h jR?- 
bntary 1793, an embargo was laid on all vessels in those ports. 
That tlic Adelaide Avas brought back to IJOrient^ and the 
perishable stores of all the three ships sold; and the said three 
vessels w^ith the rest of the stores now remain at UOrient^ 
under the embargo, which has continued ever sinc^ on all 
ships destined on long voyages; and none have since been 
permitted to sail, except those in government service or 
upon short coasting voyages. The Adele and Victor had en¬ 
tered outwards upon the voyages insuretl, when the embargo 
came; and that alone prevented the ships from sailing. No¬ 
tice of abandonment was given to the underwriters on the 
27th Feb, 1793, and a total loss claimed; and the like notice 
and claim were repeated in Atigiist 1793* {a) 

Lord Kenyon, — “ I liave looked into all the cases which 
have been cited, and I have also considered the passages col¬ 
lected from foreign writers, and the most respectable of them 
seem to me to coincide with tl»e construction which veaFrigUsk 
court of justice would put upon such an instrument as the 
present. This jilaintilf is imtler no disability to sue, and the 
defendant has entered into an engagement to indemnify him 
against aiTcsts, restraints, and detaitnnents of all kings, 
princes, and j)cople, of wluat nation, condition, or quality 
soever. By this peril, the ship has been detained near three 
years, .and the voyage is defeated; but the plainlifl* is to 
be told this is not a loss within the policy. No common 
man reading the words of the policy could iloubt upon the 
question: .and it is by urtdicial reasoning only, collected by 
great reading u})on foi'eign authors, that his claim can be re¬ 
pelled. But in truth, wlicn examined, the research turns'' 
out to be all one way, and tliat is in favour of the plaiutith 
Poc€U$y liC Guidon^ Green v. Youngs from l^(n*d Raymond^ arc 

- (a) Some other facts were stutcd; hut as the cflbct of them vas to shew 

ihat the plaintiff'was either an alien enemy, or in partnership with an alien 
enemy; and as the fints tlid not support the argument which was fo be 
raised upon them, and did no; form an ingredient in the judgment cf tlic 
Court, I forbear to state them. 

VOL. I. 
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all one way: and although Lord HoU is said not to have 
given an absolute opinion, every thing that fell in judgment 
from that great man is deserving of the highest attention. 
'LoYiLMan^eld too has given an opinion upon the very point 
(2-Bwrr. dpd. and ante, p. 123.); and when to this current of 
authorities w^e add the words of the policy itself, it is perfectly 
clear. Supposp war had been declared, and the ship had 
been detained in port as a prize, could there have been a 
doubt ? and I can see no ditfcrence between the cases. 

I 

"The other Judges delivered their opinions seriatim^ con¬ 
curring unanimously w ith His Lordship; and there was judg¬ 
ment for the plaintifT. (a) 

A 

(a) In deciding tlie above case, the learned Judges expressly declined 
giving an opinion upon the cfiect of an embargo laid by the government of 
this country upon a ship insured here. The case of Greefi v. Young, above 
stated, was indeed an embargo by the British government. The verj' 
point arose, and came on for argument upon a special case in a cause of 
Bisekoffw Agar, in Term 1797. But it not being state<l whether 
the abandonment was made in a reasonable time, and the Court inclining 
to think the abandonment should be in the first instance, they sent the 
case back for the jury to find that fact: and upon the second trial the 
jury, having found tliat the abanilonmcnt was not made in due time, gave 
a general verdict for the defendant; and tlic main question respecting the 
embargo was not decided. But during the late war in Kurope, it be¬ 
came necessary for the courts to decide this (jnestion; for in Tovtengy, 
Hubbard, 3 Bos.^ PulL 291., where the point arose upon a charter-party. 
Lord Alvanlcy, referring to the above case of Bischoff v. Agar, declared it 
to be the opinion of the whole Court, that a British merchant is not liable 
to answer for any damages which the owner of a foreign vessel may sustain 
from an embargo laid hythc British government on foreign ships, in the na¬ 
ture of reprisals and partial hostility. And His Lordship goes on to declare 
it to be the opinion of himself and his brethren, that an insurance for the 
benefit of a foreigner, against the effects of such an embargo as that in 
question, (which was an embargo by the Bnlish government upon all 
Swedish vessels,) would be illegal. And a distinction was taken between 
such a case and that of Green v. Young (ante), which w'as a question be¬ 
tween two British subjects. I lament that I cannot here give Lord Al- 
fun/ry’s vciy able and learned argument entire, and to abridge it would 
be doing it great injustice; I therefore refer the reader to the Reports of 
Messrs. Bosanquet and Puller, 

And in a case at Nisi Prius before Lord EUenborough, His Lordship was 
of opinion, where the assured was a subject of the country, he might re¬ 
cover against a British underwriter for the loss sustained by the detention 
of the British government, that being totally difierent from the case of a 
foreign assured; for amongst our own si bjccts, whether the plaintiff or 
defendant sustain the loss, it cannot prejudice the genera] interests of the 

country. 
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In the above case of Hoick v. Edie^ the assured was neither 
a subject of the same country with the underwriter, nor of 
the country laying the embargo: but both these points have 
since undergone much discussion in our courts, as will appear 
by the following cases, and by tliose cases in the notes. The 
proposition that a foreigner insuring his ship or goods in 
this country is not entitled to abandon to the underwriters 
here, because liis government has laid an embargo on the 
property in the ports of the country of the assured, was first 
laid down broadly in this case. The Court of King’s Bench 
was unanimous in this opinion; and decided the case upon 
the principle, that every man is a party to the public autho¬ 
ritative acts of his own government; and on that account is as 
much incapacitated from making the consequences of an act 
of his own state the foundation of a claim to indemnity upon 
a British subject in a British court of justice, as he would be 
if such act had been done immediately and individually by 
such foreign subject himself-*—Lord Elletibot'ou^h^ in deliver¬ 
ing this judgment, fbundt*d himself chiefly on the doctrine 
contained in the case of Touting v. Hubbard^ 3 Bos. PuH. 
291. After quoting tliat ease. His Lordship said, Where 
an embargo is laiti on, it has virtually the concurrence and 
consent of all the subjects of the country, and amongst the 
rest, the concurrence and consent of the assured; the assured 
therefore have joined in a resolution, that the ship shall 
not be allowed to sail, but shall remain in port; and is 
it {)ossible for them afterwards to make their not sailing the 
foundation of an action? Where the insured and insurer are 
subjects of the same staiCy the case w/// stand upon very different 
grounds of consida ation. 

Tlie Court also held, in the above Cfisc, upon the same 
principle of public policy which governed the decision of the 
first point, that where a policy is eflected on behalf of the con¬ 
signor, and the conduct of the consignor, or of llte state to 
which he beloiiiTH, has taken invav froiu l»in\ the ritjht of en- 
forcing it directly and rJjecUfuUy lor his own lienelit, ihe 
consignee is not at liberty to apply it to his interest, and 


Conway V. 
Gray, 

ioEast, 536 . 


See Page v. 
Thompson, 
Sittings .ifier 
Hil. 1804. 
and Visger 
V. Prescott, 
f Esp. 184. 


country, Pftge\, Thompson, dttinjrs after///A 1804, at Ci.UtUintf, Tnc 
same point was ruled by IlisLord&hip in Vrcscolt, with respect to 

neutral property. 5 /tVp. 184. 
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enforce payment, as though it had been made on his account. 

H<^rTcastie Court did not mean to say, that a consignee may not 

I B.& p. * insure; they only meant, as Lord Ellenborongh declared, that 
316. p. 36a. [jg gQ identified in interest and right with his con¬ 
signor, as not to be able to apply with effect to his own 
interest, which is derived from the consignor, an insurance 
whicli was effected in order to co\’^er the interest of the con¬ 
signor, but which, upon the principle already stated, cannot 
be available for that purpose. 


The generality of the doctrine laid down in the above case 
of Conxvay v. Gray led to an idea that no cirnnnstanccs could 
lead to a different result; that it was wliolly immaterial (as 
was argued at tlu‘ bar) whether the parlies were hostile dr 
neutral; licensed or not licensed by the government of this 
country to carry on the particular trade; for that if they were 
answerable viriuiiUy for the act which occasioned the loss, the 
assured could not recover against the underwriter. 


Usparicha v. The facts of the case, in which this point was contended 

were, that a native Spaiiiardj domiciled m England in 
time of war between the countries, had been licensed by the 
King to sliip goods in a neutral vessel from Poole to Bilboa or 
Saintander. The vessel in the course of her voyage was cap¬ 
tured by a French privateer, [France being a co-bclligeront 
with Sjfaivy and both nations having issuctl similar decrees 
against British commerce,) and condemnctl by a French con- 
Lojd El- sular court, then sitting in a port of Syabu The Court of 
lenborough. Uench held, that they could, consistently witli their 

decision in Coimay v. Gray^ determine this case in favour of 
the assured, whether for his own benefit or of his corre¬ 
spondent’s, though residing in the enemy’s country; for the 
domiciled Spaniard was especially licensed by His Majesty, 
for the purpose of the very commerce w^hich it was the object 
of the policy declared upon to insure. The case of Wells v. 
Williams^ i Lord Baym, 282. establishes that a plaintiff, an 
alien enemy in respect of the place of his birth, may, under 
similar circumstances of domicile, be allowed to sue in our 
courts. The legal result of the licence granted in this case 
is, that not only the plaintiff, the person licensed, may sue in 
respect of such licensed commerce i 1 our courts of law, hut 
that the ccntimcrcc itself is to be regarded as legalized for all 

A purposes 
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purposes of its due and effectual prosecution* To holt! oilier- 
wise would be to maintain a proposition repugnant to national 
good faith and the honour of the crown. The crown may 
exempt any persons and any branch of commerce, in its dis¬ 
cretion, from the disabilities and forfeitures arising out of a 
state of war; and its licence for such purpose*ought to receive 
the most liberal construction. To say that the plaintift’ might 
export the goods specified in the licence from Great Britain 
to anenemy^s country for the benefit of himself or others^ (and 
the licence contains no restrictions in this particular,) and yet 
to hold, that where he has done so he could not insure, or, 
having insured, could not recover his loss, either on account 
of liis original character of a native Spaniai'd^ or on account 
of the places to whicli, or of the persons to whom the goods 
wore destined, would be to convert the licence itself into an 
instrument of fraud and deception. The Croxm^ in licensing 
the end, impliedly licenses all the o^'dinari) legitimate means of 
attaining that end* For adequate purposes of state policy 
and public advantage, the Crown, it must be presumed, has 
been induced in this instance to license a dcscrij^tion ol‘ trad¬ 
ing with an enciny^s country, which would otlierwise unques¬ 
tionably be illegal. IVhatever commerce of this sort the Crown 
has thought Jit to permit^ (which in respect of its prerogatives 
of peace and war, the Crown is by its sole authority compe¬ 
tent to j)rohibit or permit,) must he regarded by all the subjects 
of the realm, and by the courts of law, xdicn any question re~ 
lative to it comes before them, as legal, with all thr consequences 
of its behig legal: one of which consequences is a riglit to con¬ 
tract with other subjects of the country for the indemnity and 
protection of such property in the course of its conveyance to 
its licensed place of destination, though an enemy’s country, 
and for the purpose (as it probably will be in most cases) of 
being there delivered to an alien enemy, as consignee or pur¬ 
chaser. Ills Lordship then applied these vtay satisfactory 
principles to the case at the bar, and then j)vuceeded : “ For 
the purpose of this licensed act of trading, (but lo that extent 
only,) the person licensed is lo be regarded as \irtiiallyan 
adopted subject of the crown of Great Britain ; his tradingj 
as far as the disabilities arising out of a state of war are con¬ 
cerned, Is British trading; and of course, any ai’guineiit to 
be drawn from a virtual participation in and supposetl privity 
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to the acts of his own native country, then at war with the 
crown of Great Britain^ is excluded or superseded in point 
of eftect, by an express privity to and immediate participation 
in the adverse acts of the British government- As far as the 
plaintiff and the Spanish purchasers of this cargo arc con¬ 
cerned, they are^ actually privy to the objects of the British 
government, and acting in furtherance thereof, if in direct 
opposition to the laws and policy of their owji couniiy. And 
it will not Ikj contended to be illegal to insure a traile carried 
on in contravention of the laws of a state at war with us, and 
in furtherance of the jiolicy of our country and its trade; and 
which this trade in question, sanctioned as it is by His Ma¬ 
jesty's licence, must be deemed to have been.” I have givdn 
Lord EllenborongK^ judgment much at length; because the 
principles laid down in it are fraught with great sense and 
sound policy, and must be applicable at all times when trade 
is permitted to be carried on with the subjects of the states at 
war with this country; and because the decision in Usparicha 
Noble was adopted, coiifirined, and hilly relied upon, as 
founded upon clear, fi:»rciblc, and unanswerable reasoning, 
by Lord Chief Baron Thomson^ in delivering the unanimous 
judgment of the Court of Exchequer Chamber, in reversing 
certain juclgments of the Court of King's Bench in the cases 
of Meneitv* Bonham^ 15 East^ 477. FlimU v- Crokaf^ i^East, 
522. and Flindt v. Scotty 15 East^ 5 ^ 5*9 bi which cases it was 
thought, by the Court of Exchequer Chamber, that tlie Court 
of King’s Bench had not entirely adhered to the prin¬ 
ciples laid down in Uspayicha v. Noble. It is but riglitto add, 
however, that th(‘ late Mr. Justice Ec Blanc^ who liad con¬ 
curred in tlie judgments of CV;7/rcr/y v. Gray^ and Usparicha v. 
Noble^ diUfTed in ojhnion from his brethren in those subse¬ 
quent cases. The judgment of reversal is to be found in the 
5th volume of Mr. TatintoiH Reports, 674* JSec also Bazett 
V. Meper^ 5 Taunt. 824., wiiere in a similar case the Court 
of Exchequer Chamber adhered to their judgment so so¬ 
lemnly pronounced by the Lord Chief Baron in Menett v. 
Bonham. In those cases, a licence was granted to Flindt and 
Co. of Londmi^ merchants, on behalf of themselves and others, 
to export on board the Kranick^ (a neutral ship,) bearing any 
flag, except the French^ from Lon loti to Archangel^ and to 
import from thence spcciiicd goods, notwithstanding all the 

documents 
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documents may represent the ship to be destined to a neutral 
or hostile port, and to whomsoever such property may ap¬ 
pear to belong. The ship was liberated as neutral, but the 
goods ^ere condemned by the court of Rmsia^ as the pro¬ 
perty of an enemy. 

The Court of Exchequer Chamber held, that this case was 
governed by the decision in Usparicha v. Noble; that such a 
licence authorized the subject of the hostile country, to which 
the ship was licensed, to export from London; and that it 
was no objection to the agent of such alien enemy recovering 
for his use, that the loss was occasioned by the act of the 
hc^tile trader’s own state, for whose acts he was not answer¬ 
able in this particular traffic, to which he was licensed. 

In the course of the very learned argument of Lord Chief 
Baron Thomson^ he mentioned several cases as bearing upon 
it; and to which, for brevity, 1 shall only refer; as, if I were 
to give them all at length, this work, instead of giving the 
principles only, would be swelled with facts, which must ne¬ 
cessarily perpetually vary. Feise v. Bell^ 4 TaunU 4. Fayle 
V. Bourdillo 7 i, 3 Taunt. 546. Mryrgan v. O^w/rf, 3 Taunt. 
554. Robinson v. Tmray^ i Maule ^ S. 217. Hagedm ny. 
Rcidy \ 567. Smco 7 i v. Baxett^ 2 M. ^ S. 94. Hage^ 

dom V. Bazetti 2 Maule <§• S. 100. Ilidlman v. Whitmore^ 
3 Maulc S. 337. The Court of Common Pleas imme¬ 
diately decided Anthony y. MolinCi 5 Taunt. 711. on the 
above authorities. And finally, to close this poiiU, the prin¬ 
ciple, though not upon an insorance case, was luminously 
stated and actCHi upon in a case of stoppage in h'ansitu. It 
was held that a licence to British merchants to send a ship in 
ballast to an enemy’s port, there to receive and load a cargo, 
and import it into this country, by legalizing the purcliase 
legalized the sale by the enemy, and impliedly legalized the 
enemy’s right by his agent here to stop in transitu after their 
{urrival, upon the intermediate insolvency of the vendee: any 
other construction of the licence than this, as Lord Elleti^ 
borough said with his usual force, would be holding out to 
Europe that this country would allure foreigners by the King's 
licence to send their goods to this country, and then take the 
goods without paying for them. 
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a Magcns, 

175. 416. 


^ Magens, 
43 * 


By what has been said it appears, that before the insured 
can recover against the underwriter in cases of detention, he 
must first abandon to the iiisurers his right, and whatever 
claim's he may have to the goods insured. This point will be 
fully ti’eatcd of in the chapter of Abandonment. It will be 
sufficient here to remark, that in most of the countries on the 
continent, the finie for abanilonmeat in such cases is fixed to a 
limited period after the event lias happened. In liilboa and 
France the cession must be made in six months, if the loss has 
happened in any part of Etirojw; and within a year, if in a 
more distant country. A similar regulation as to time is 
established by tJie ordinances of Middlcbiirgh in Zealand. By 
the law' of England^ there is no positive rule on this subject, 
consequently an insured has a right to abandon immediately 


See the case upon hearing of the detention. But it should scorn, that in 
o^*der to prevent the underwriters from being harassed, the 
ch. 9. where insured ouglit to make liis election, whether he w ill abandon 
Li bceii^ or not, witliiii a reasonable time; and what that shall be, must 


considered general depend upon the circumstances of the case. 

and see ante, p. 130. note (a), the CuiC of BiichoO’v. .Vgar, where held that the abandonment must 
he in the first instance. 
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CHAPTER V. 

Of Losses by the Barratry of the Master or Mariners. 

I T does not seem to Imve been any where precisely ascer¬ 
tained, from wliat source the term barratry has been 
derived. 

f 

Indeed the derivations of barratry have rather tended to 
contbund, than to throw any light upon the subject; for its I'oot 
has been so frequently altered, according to the caprice of the 
particular writer, that it is im])ossil)le to decide which is the 
true one. The English^ however, most probably have taken 
it from the Frenchy barraleury which is to be traced to the 
Ilalians : but where the latter found this word is a thing by 
no means clear. 

Whatever the derivation may be, the word seems to have Cowp. ij4, 
been originally introduced into commercial affiiirs by the 
lialiansy who were the first gi’cat traders of the modern world. 

In the Italian dictionary, the word barratrare means to cheat; 
and whatsoever is done by the master, amounting to a cheat, 
a fraud, a cozening, or a trick, is barratry in him. Posilc- 
thxvaitey in liis dictionary of trade and commerce, defines 
barratry thus; Uarratry is committed when the master of i vol. 

“ the ship, or the mariners, cheat the owners, or insurers, 
wdicther it be by running aw'ay with the ship, sinking her, 
deserting her, or embezzling the cargo."' In another place, i vol. 136. 
the same autlior observes, “ one species of barratry in a raa- 
rinc sense is, when the master of a .ship defrauds the owners 
or insurers, by carrying a ship a course different from 
their orders." These definitions are so very comprehen¬ 
sive, that they seem to take in every case of barratry known 
to the law of Englaudy as far as wc can collect the principles 
from the several cases that have been decided. From a re- iSira.5«i. 

view of those coses, and they are but few, it appears that any 

act 
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• act of the master, or of the mariners, which is of a criminal 
or fraudulent nature, or which is grossly negligent, tending 
to their own benefit, to the prejudice of the cmiers of'the ship^ 
without their consent or privity, is barratry. 

It is not necessary, in order to entitle the insured to re¬ 
cover for barratry, that the loss should happen in the act ^ 
barratry : that is, it is immaterial whether it take place during 
the Jratidident voyage, or after tlie ship has returned to the 
regular course; for the moment the ship is carried from its 
right track with a fraudulent intention, barratry is committed. 

But the loss, in consequence of the act of barratry, ifiust 
happen during the voyage insured^ and within the time limited 
by the policy, otherwise tlic underwriters are discharged. 
Thus, if the captain be guilty of barratry by smuggling, and 
the ship afterwards arrive at the port of destination, and be 
there moored at anchor txventyfour hours in good safety ; the 
underwriters arc not liable, if, after this, she should be seized 
for that act of smuggling. 

From the above descriptions ol' barratry, it will appear, 
that if the act of the captain be done with a view to the benefit 
of his ow'ners, and not to advance his own private interest, 
no barratry has been committed. I have said, that to con- 
stitute barratry, it must be without the knowledge or con¬ 
sent of the owners; because nothing can be so clear as this, 
that no man can complain of an act done, to which he him¬ 
self is a party. But it is material to consider, in what sense 
the word owner is to be understood in this definition. It ha^ 
been argued, that if A. be the owner of a ship, and let it out 
toJ 3 . as freighter, who insures it for the voyage; and if the 
deviation be with the knowledge of A. though unknown to 
A, the insurer is discharged. But the Court ovcr*rulcd that 
argument, and said, that in order to discharge the insure)* 
from the loss by barratry, it must appear that the act done 
was by the consent, or with the privity of the owner, pro Aac 
vice, that is, the freighter, the person insured. 

These principles being advance !, it will now be sufficient 
to shew diait th^ are supported and established by the cAses 

10* which 
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which have been decided. But before they arc quoted, It 
will be proper to observe, that by the positive regulations of 
Middleburgh^ Amsterdam^ Hamburgh^ and other countries in 
Europe^ the underwriters arc universally held to be answer** 
able for losses arising by the barratry of the master or ma¬ 
riners. By the ordinances of Rotterdam^ the owners of ships 
are prohibited from making insurances against the barratry 
of the masters, whom they themselves shall appoint; but they 
may insure against their neglect, and also against the villainy 
of the sailors, and of such masters as may h^pen to succeed 
to the command of the ship in foreign parts, without the 
knowledge of the owners, on account of the decease or ab¬ 
sence of the master originally appointed. No such rule pre¬ 
vails in the law of England; but the itisurcr undertakes 
generally, and by express words inscrtetl in the policy, to in¬ 
demnify the owner of the ship or cargo against all losses which 
lie may hajipcii to sustain by the barratry of the master or 
mariners, even though the master should have been appointed 
by himself: a circumstance which is rather singular, for the 
insurer to undertake for the conduct of a man whom he can 
neither appoint nor dismiss. 

In an action upon the case on a policy of insurance, on the 
ship Riga Merchant^ ‘‘ at and from Port Mahon to London^ 
“ against the barratry of the master, (among other things,) 

and all other damages, dangers, and misfortunes, which 

should happen to the prejudice and damage of the said 
“ ship,” the breach assigned in the declaration was the loss 
of the ship, hif the fraud and negUgcnci^^ of the master. 
The plaintiff had judgment in the Court of Common Pleas. 
The defendant brought a writ of error, and it was contended 
by his counsel, that the words fraud and negligences^ used 
in the declaration, were more general than the word barratry: 
and that the breach should have been express, that the ship 
was lost by the barratry of the master: that if the word bar¬ 
ratry do import fraud, yet it does not import neglect; and the 
fact here alleged is, that the slup was lost by the fraud and 
negligence of the master, (a) 

But 

(a) It now appears from juauiiscript notes of the following case of Stanwia 

V. Browtif that the barratry committed in point of fact in Knig^ v. Cam¬ 
bridge, 


ISO 


% Magens, 


ft Magens 
89. 


Knight V, 
Cambridge, 
ft Ld.Raym. 
1349- 

1 Stra. 581 . 



L40 


OF LOSSES BY TEIE BARRATRY [Chap. V. 


But the Court were unanimously of opinion, that there 
was no occasion to aver the fict in the very words of the 
policy; but that if the fact alleged came within the meaning 
of the wortls in the policy, it would be sufficient. Barratry 
imports fraud : and he that commits a fraud may properly be 
said to be guilty of a neglect, viz, of his duty. Barratry of a 
master is not to be confined to the master’s running away with 
the shij); but it extends to any fraud of the master. The end 
of insuring is to be safe in all events; and it would be very 
prejudicial if we were to make loop-holes to get out of these 
policies. The judgment was affirmed. 


Stamma v. 

Brown, 

2Strd.ii73» 


In another ease, the ship the Gothic Lyon being advertised 
to go to Marseilles^ goods were shipped on board her, on be¬ 
half of the plaintiff; and a bill of lading was signed by the 
master, whereby he undertook to go straight to Marseilles^ 
and the defendant underwrote a policy from Falmouth (where 
the goods were taken in) to Marseilles, Before the ship de¬ 
parted from the port of London^ another advertisement was 
published for goods to Genoa^ Leghorn^ and Naples; and the 
plaintiff’s agent was told, that it was intended to go to those 
ports first, and then come back to Marseilles £ but he insisted 
that his bargain w'as to go directly to Marseilles: and he 
would not consent to let her pass by Marseilles^ or alter his 
insurance. 


The ship, however, did pass hy Marseilles; and after de¬ 
livering her cargo at the otluT ports, set out on her return for 
Marseilles with the plaintiff’s goods; but in a voyage thither, 
was blown up in an engagement with a Spanish ship. In an 
action upon the policy, the breach assigned was a loss by the 
barratry of the master. 

Lord Chief Justice jLcc told the jury, that this voyage, be- 
ing against the express agreement to go first Xo Marseillesy 
seemed to be more than a common deviation, as it was a 
formed dc:sigii to tleceivc the contractor. He compared it 


bridge, was “ a suillag out of port without paying the port duties, whereby 
« the goodfi were forfeited and lost.” See Earle v. Roujcroft, 8 Easft R, 
Post, 


to 
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to the case of sailing out of port without paying the duties, 
whereby the ship was subjected to forfeiture, and which has 
been held to be barratry. 

• 

The Jury staid out some time, and upon their return, asked 
the Chief Justice, Whether, if the master were to have no 
benefit to himself by passing by Mrmc/fc, and went only to 
the other places first for the benefit of his owners, that would 
be barratry? and the Chief Justice having answered “No,” 
they found for the defendant. 

A new trial being moved for, the case was argued; and all 
the Judges of the King's Bencli were of opinion that the verdict 
was right: for the master has wct(Ml consistently with his duty 
to his owners; and the plaintifi‘'s agent knew of the intended 
alteration belbre thegooils were put on board, and might have 
refused to ship them, or have altered the insurance. Tlie 
Court also held, that to constitute barratry (r/), there must be 
something of a criminal nature as well as a breach of contract; 
and that as the breacli was assigned upon the barratry only, 
it was not supjiorled by the evidence. So the defendant had 
judgment- 


In Sir John Reports we find another case upon 

the subject of barratry. The shij) Mcdih:rranean went to sea 
in the merchant's service, iiaving also a letter of manjnc; and 
was insured by the defendant, being bouml from Bristol to 
Ne^xjo/mincUantL In her voyage she took a prize, returned 
with it to Bristol^ and I’cceivcd back a proportionable part of 
the premium. Another policy was then made, and the ship 
set out, the captain having first received express orders from 
the owners, that if lie took another prize, he should put some 
hands on board such prize, and send her to Bristol ; but that 
the ship in question should proceed with the merchant's goods. 
Another prize was taken in the due course of the voyage; and 
the captain gave orders to some of the crew to carry the pi'izc 


Iton V. 
Brogden, 
2 Stra.i 26 ^ . 


(fl) In Fhfn v. Tlw Royal Exchange Company, 7 Temi R, 505. post. 
p. 147. and also in Earle v. Roivcroft, 8 Easts 126. it appeared from t\ 
manuscript report of the case of tSlammav, Rrowji, read by Mr. Jiislioe 
Lawrence, that Lord Chief Justice Lee, in defining barratry, said, it 
must be some breach of trust ia the niuftcr or male/icio,** 
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to Bristoly and designed to go on to Nes^oundland: but the 
crew opposed him, and insisted that he should go back, 
though he acquainted them with his orders: upon which he 
wiis forced to submit, and, on his return, his own ship was 
captured, but the prize got in sale. 

In an action against the insurers, it was insisted, that this 
was such a deviation as discharged them. But Lord Chief 
Justice Lee and the jury held, that this deviation was ex¬ 
cused by the force upon the master, which he could not resist, 
and therefore fell within the plea of necessity, which had al¬ 
ways been allowed. The plaintiff^s counsel thought it Was 
barratry: but the Chief Justice was of opinion, that ijt did 
not amount to that, as the ship was not run away with, in 
order to defraud the owners. But as this was a case not of 
wilful deviation, but of a deviation through necessity, the 
insurers were held to be answerable, and the plaintiff had a 
verdict for the sum insured. {«) 

(a) In an appeal from the East Indies^ licard before the Lords of the 
Privy Council at the Cockpit, Sir /»*. P, Arden^ the Master of the Rolls, 
in observing upon the above case of Ellon v. Jirogdcrit said, he 
thought it must be ill reported in Strange; for, upon the facts stated, 
there could be no doubt, but that the mariners had committed barratry; 
and he was therefore inclined to think, as Lord Mansfield appeared to 
have done in commenting upon this case in that of Vallejo v. IVkeelery 
that the policy must have been special, probably not including barratry of 
the mariners. I)c Frisc v. Stepkensy ist Jul^ 1800. But with deference to 
such higli authority, that could hardly have been the case; for otherwise 
tlie plalntifTs counsel acted most absurdly, in arguing that this conduc t 
was barratrous, as from the above report they appear to have doiie, if bar- 
ratr}' was a risk specially excluded from the policy. I have been at some 
pains to get at the record: but after a personal and diligent search, there 
does not appear to have been any judgment docketed; and, therefore, as 
1 could not obtain the number of the judgment roll, a search amongst the 
records themselves would have been almost fruith^ss. Certainly, however, 
the ground upon which the decision in Elloji v. Brogdvn turned, may well 
Ije doubted; as the conduct of the mariners seems to have been clcaily 
barratrous: but the decision itself was correct; because a deviation, if oc¬ 
casioned by barratry, does not affect the claim of the assured to recover; 
but on the contrary charges the underwriters. See observations upon this 
case by Lord Chief Justice (Sir James) Mansfield, in pronouncing jud^ 
ment in the cause of Stroll v. Thotnpson, 1 New Hep* p. 181., where 
Lordship seems to think the conduct of the smlors not barratrous. 
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These are all the common law cases, which are to be found 
on the subject of barratry during a long series of years, m. 
from the first origin of insurances, till the year 1774* when 
a case arose, in which all the doctrine on this head was fully 
considered. 

It was an action on a policy of insurance i^pon goods on 
board the Thomas and Matthew from London to Seville^ The 
policy was made in the common form, with liberty to touch 
at any ports or places, 4 ’c. Tlie loss was assigned different 
ways in the declaration: First, by storms and perils ol the 
sea, in consequence of which, the ship was obliged to go to 
Dartmouth to be repaired; and, that aftenvards, a further loss 
happened by storms, Secondly, that it happened by 

storms and perils of the seas in the voyage generally; and 
Thirdly, by the barratry of the master. 

The cause was tried before Mr. Justice Ashhurst at Guilds 
hall, at the sittings after term 1774, by a special jury. 

On the trial it was proved, that this ship was put up as a ge¬ 
neral ship from London to SevtUe; and was let to freight to 
one LarnoiH, to whom slic was clinrtcrcd by Brown the cap¬ 
tain : that it is the course of vessels going on this voyage, to 
stop at some port in tlic west of Cornwall, to take in provi¬ 
sions : that this ship, having taken her cargo on board, sailal 
from London to the D<mns: that while she lay there, all the 
other ships bound to the westward bore away; but she staid 
till the night after, and then sailed to Guernsey, which was 
mit of the course of the voyage: that the captain went there for 
his own convenience, to take in brandy and wine on his 
account: after which lie intended to proceed to Cor'uxvall: that 
the night after the ship quitteil Guemscy she sprung a leak, 
which*obliged her to put into Dartmouth. When she was re¬ 
fitted, she set sail again and proceeded for Hclford in Corn^ 
wall, where it was always intended she should stop to take 
in provisions; but in her way she received further damage, 
and on her arrival there was totally incapable of proccctling 
on the voyage, and the goods were much damaged. It was 
attempted on Uic part of the defendant to prove, that 
one WiUes was tlie owner of the ship: that the voyage to 

Gtiernseu was on his account, and tliat the goods taken on 

board 
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board there were his property: but this evidence went little 
further than information and belief, except that it was proved, 
that when the ship arrived at Helford^ the wine was delivered 
to him in his cellar. The learned Judge directed the jury, 
tliat if the going to Guernsey was without the knowledge of 
Daiwhi, it was barratry, and they ought to find for the 
plaintiff; but. if'done with his knowledge, then it was no 
barratry: that if they should be of opinion, that it was with¬ 
out the knowledge of Day'win^ he desired them to say, whe¬ 
ther they thought it was with the knowletlge of Willes or not. 
The jury found a verdict for the plaintiffj and said, they 
thought the going to Guernsey was without the knowledge 
of Dandn^ whom they looked upon to be the true owner; 
but they were of opinion, it was with the knowledge of 
Willes. 

A motion was afterwards made for a new trial, and the 
case, being a question of great consequence to the mercantile 
world, was twice argued at the bar; idler which the Judges 
were unanimously of opinion, that the plaintiff was entitled 
to recover, but they delivered the reason^ of llieir judgment 
seriati??i. 

Lord Mansjidd. — The ground of the motion for a new 
trial in this case is, that under the circumstances, as tlicy 
were given in evidence to the jury, the carrying the ship to 
Guernsey, merely a deviation^ but not Much 

more stress was laid at the trial, than in either of the arffu- 
ments, upon this fact; namely, that the deviation being with 
the knowledge of Willes the owner (though not owner Me 
wee) of the ship, it could never be barratry; and therefore 
the jury were pi csscd to say, whether it was with the consent 
of Willes or not; and they said, “ It was.” To be sure no¬ 
thing is so clear, as that if the owner of a ship insure, and 
bring an action on the policy, he can never set up as a crime 
a thing done by his own direction or consent. It was there¬ 
fore a material fact to proceed upon, if Willes h.ad had any 
thing to do in the case; but he had not. It appeared to mo 
that the nature of barrarty had not been judicially considered, 
or defined in England with accuracy. In all mercantile transac¬ 
tions, the great object should be certainty; and therefore, it 
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is of more consequence that the rule should be certain, than 
whether the rule is established one way or the other; because 
speculators in trade then know upon wbatgyound to proceed.” 
His Lordship then stated the three cases above quoted'frqm 
Strange; and after giving a definition of the word barratry, 
he proceetlcd thus: “ In this case, the underwriter has insured 
against all barratry of the master; and we are not now in a 
a case where the owner or freighter is privy to it; if we were, 
it is evident, that no' man can complain of an act, to which 
he is liimsclf a party. In this case, all relative to Willes may 
be laid out of it: he is originally the owner; but not the in¬ 
surer hero, Darwin was the freighter of the ship, and the 
goqds that were bn board wore liis: if any fraud be committed 
on the owner, it is connnilted on Darwin, Tlie question then 
is, Wliat is the ground of complaint against the master? 
He had agreed to go on a voyage from Londo7i to Seville; 
Diuwin trusts he will set out immediately, instead of which 
tlu' master goes on an iniquitous scheme, totally distinct from 
the purpose of the voyage io Seville: that is a cheat and 
a fraud on Darwin^ who thought he would set out directly; 
and wlietlier the loss happened in the act of barratry, that is 
, daring the fraudulent voyage, or ajtcr^ is immaterial, because 
tin* voyage is ecjually altered, even though there is no other 
iniquitous intent. iJut in the present ease there is a great 
<leal of reason to say, that the loss sustained was in consequence 
of the alteration of the voyage. The moment the ship was cur¬ 
ried from its right course, it was barratry; and here tlieloss 
happened immediately upon the alteration. Suppose tlie ship 
luiil been lost ajlcywanlsy what would have been the case of 
the insured if lie were not secured against the barratry of the 
master? He would have lost Ins insurance by the fraud of the 
master; for it was clearly a deviation, andthe insured cannot 
come upon the underwriters for a loss, in consequence of*a 
deviation. Therefore, I am clearly of opinion, that tins 
smuggling voyage was barratry in the master.” 

Mr. Justice Aston. — ‘‘I wonder that there should remain 
a doubt at this day, what is meant by barratry in the master. 
In different ordinances different terms arc used; but they all 
have the same meaning. In one of the ordinances oT Siock- 
holm^ it is called “ knavery of the master or mariners;” anil 
you I. the 
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the facts stated here, clearly fall within that description. 
Where it is a deviation with the consent of the otetier of the 
vessel, and the master is not acting for his own private in¬ 
terest ; in such case it is nothing but a deviation with the con¬ 
sent of the owner, and the underwriter is excused. In this 
case the hull of the ship belonged to Willes; but he had no¬ 
thing to do with' it, having chartered it to Darwin ; the jury 
therefore did right in considering Danoin the owner pro kdc 
vice. Having considered him in that light, the conduct of 
tjie master was clearly barratry; for Ije was acting for his own 
benefit, without uitending any good to his owner, and without 
his consent and privity. Nobody knows when the first com¬ 
mencement of tfje injury happened; but most probably, on 
the return of the ship to Dartmouth from Guernsey, where he 
had been for the purpose of smuggling. Therefore, I am 
clearly of opinion, that this change of the voyage for an ini¬ 
quitous purpose, was barratry; which is not co nfinedto the 
running away with the ship, but comprehends every species 
of fraud, knavery, or criminal conduct in the master, by 
which the owners or freighters are injured.” 

Mr. Justice Willes. — “ The only doubt I had in this case 
was, at what time the loss happened: and I think it may 
reasonably be said to have happened in consequence of the 
smuggling voyage: for if the ship liad proceeded on lier first 
intended course, she would have escaped the storm. Though 
this was a deviation, yet it is a fair and Just rebutter to say, 
that it was barratry in the master, which is a peril insured 
against by the policy.” 

Mr. Justice Ashhurst continued of the same opinion, which 
he held at the trial; and the rule for a new trial was dis¬ 
charged by the unanimous opinion of the whole Court. 

In another case, which has already been twice cited for 
another purpose, Mr. Justice JM/er, who tried that cause, 
seemed to think, that t])c breach of an embargo was an act 
<3f barratry in the master. 

In a su|>sequent case, which was an action on a policy on 
^oods on bo&td tlic Iavs Oetk^ whereof Hati. was mastoTy 

at 
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at and froni Jamaica to New Orleans^ it appeared that Ife 33. See po«, 
ship was put up as a general ship at Jamaica in 1783; that 
she sailed on the voyage insured in May *7-P'3» and arrived in roim. 

June following, at the mouth of the river Missthippif which 
leads up to New Orleans in Spanish America^ at the distance of 
about thirty-five leagues. When thecapfiain had got thus far 
he dropped anchor, and went in his boat up* the river to 
New Orleans^ and on his return without carrying the ship 
to her port of destination, stood away for the tlavannah^ 
after which he was never heard of. It appeared that he had 
a private adventure of negroes of his own on board, which 
there was reasonable evidence for supposing he intended to 
havc^ disposed of at New Orleans^ but finding it difficult to do 
so, on account of a prohibition to import them into the 
Spanish government, he went to the Havdnnah, The jury 
found for theplaintiflTon the count in the declaration, charging 
the barratry of the master; and the whole Court of King's 
Bench, upon a motion for a new trial, were of opinion, that 
^e facts stated amounted clearly to the crime of barratry. 


So also has been held by the Court of King’s Bench, that 
if the captain of a ship, contrary to the instructions of his 
owner, cruize for and take a prize, and the vessel is after- ll?, 
wards lost in consequence of it, he is guilty of barratry, even 
though he libel his prize in the Court of Admiralty in the 
name of himself and his owner; and though the owner had 
procured a letter of marque, solely with a view to oiiconragc 
seamen to enter, and without any intention of using it for 
the purpose of cruizing: for whatever is tlonc by the captain 
to defeat or delay the performance of the voyage, is barratry 
in him, it being to the prejudice of his owners; and though 
the captain might conceive that what he did was for the t>e- 
nefit of his owners, yet if he acted contrary to his duty to 
them, it is barratry. In this case it also appeared, that the 
captain had boarded and plundered an American ship, which 
they nftemards released, before he cruized for and took the 
prize in question. 


Two cases have arisen in which the doctrine of bar- P*iyii v.Th« 
ratry was much considered: in the first of them the 
Court of King’s Bench, after considerable argument, jrere 

L 2 unani- 
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iri^nimously of opinion, that there must be fraud to consti¬ 
tute barratry, and that the jury, by negativing fraud, had in 
truth, by that finding, negatived barratry. 

But in the second of those cases, tlio definitions of barratry, 

and the ingredients necessary to constitute tltat oifence, ivere 

very elaborately argued at the l)ar: and after lime taken for 

deliberation, Lord Eilcnhorc.ngh pronounced the unanimous 

judgment of the Court, in a very learned and luminous argu- 

ttieut, in which His Lordship entered iiito a full consideration 

of all the prior cases, marked their relative distinctions, laid 

down the true tlefinidon of the oiTbnee, and guarded the 

« 

hearer from imagining lliat the supposed generality of his 
doctrine could c'Xtend to cases, which evidently could not fall 
withiii the scope of his reasoning. I lament that 1 have not 
space to give this jiitlgment verbatim: but the substance shall 
be detailed for the general reader, and professional men must be 
referred to the larger printed account in Mr, A’a^/’s Reports. 

It was an action on a policy of insurance, at and from 
Liveypool^ to the coast of Africa^ during her stay and trade 
there, and to llie port of sale in the IVvst Indies^ and the 
plaiiiiifis averred the loss to be by barrairy of the mastei\ It 
appeared in cvidc’ucc (hat the master, who w'as also super¬ 
cargo, on lii^ arrival ofI‘ Cape Coast Castle^ a British settle¬ 
ment (?n ilu; coast of ^I/ivVy/, let go an anchor ami began to 
triuie lor two davrt there; but receiving intelligence that he 
coulii barter ins goods for slaves more expeditiously and advan- 
tageou.dy at ISJ'Awbuu a Dutch fort, about- Severn miles to 
\\iijd\vaid, he weiglied anchor and proceeded to this latter 
place, which had the Dutch flag flying and guns mounted, 
wlicre he exchanged iiis goods, consistuig, amongst other 
things, of innskets and gunpowder, with the governor, 

and another resident there for slaves. Holland was at that 
time at war with Great Britain^ and he had a letter of marque 
on l)oard against the French and Dutch, After taking on 
board a number of slaves, ihc captain who was then on shore 
at D'Elmtna^ receiving information that an Fjiglish frigate 
was in sight, sent a note on board to his own ship, directing 
her to sail immediately to Cape Coasts to prevent mischirf^ as 
he expressed himself; but bcfoi e she reached Cape Coast she 


was 
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was pursued and captured by the English frigate, and con¬ 
demned for having traded with the enemy- It further ap¬ 
peared, that it had been usual to keep up a trading intercourse 
in boats and small craft, between the English and Dutch set¬ 
tlements on this coast, even in time of war between the mo¬ 
ther countries; and that the captain’s object in going to 
D^Ehnina was to complete his cargo as cheaply aiul expedi¬ 
tiously as he could. It was admitted that he had no par¬ 
ticular instructions to go there, but that he was directed 
generally to make the best purchases with dispatch. It was 
also proved that when the ship was about to go to D^Elmina^ 
the surgeon asked the captain, if there was no impropriety in 
going there, to whicli lie answered that they should be soon 
gone, and nobody would know it; and also that besides his 
usual pay as ca[)tain, he had .a commission on purchases and 
sales, which he was entitled to receive at the end of the vov- 
age. Lord Ellcnborough at the trial was of opinion, that this 
trading with llie enemy by the captain, without the authority 
of his owners, though intended principally lor their benefit, 
being in conlravciuiou of his duty to tlieni, and subjecting 
their property io confiscation, was barratry: but as the case 
was new' in specie, l iis Lordslii)) gave the ilefcndanC leave to 
move to enter a non-suit. A motion havine: accordijiiflv been 
made for that purpose, it was insisted by the counsel for the de¬ 
fendant, that the act done must be a breach of trust, and done 
ex malcfido; and that here the obvious motive of the act was 
to make the speediest and cheapest jmrchascs for his employ¬ 
ers. After the argument, the Chief Justice said, ;Iie (^ourt 
would look into the cases; but added, “ 1 cannot icfraia from 
making a lew observations now'. It has been askoil, How' 
is this act of the captain, in going to If I'llrdinay in order to 
purchasii the cargo for his owners more clieaply and more ex¬ 
peditiously, a breach ol‘trust, as between liim ami them? 
Now I conceive that tiie trust reposed in the captain of a 
vessel obliges him to obey the written instructions of hi.s own¬ 
ers, *^hcre they give any; and where Jiis instructions are 
silent, he is at all events to do nothing but what is consonant 
to the laws of the land, whether with or without a vimv to 
their advantage; because in the absence of express onlcrs to 
the contrary, obedience to the law is implied in their instruc¬ 
tions. Therefore tlie master of a vessel, who does an act in 
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contravention of the laws of his country, is guilty of a breach 
of the implied orders of his owners. I cannot therefore for 
a moment suffer it to be supposed that a captain is not guilty 
of a* breach of trust to his owners, who, in contravcnlion of 
the law, (the observance of which, nothing being expressed 
to the contrary, is implied in their orders,) does an act which 
is injurious to them.” In a few days afterwards 

Lord Ellenhorough delivered the judgment of the Court, 
‘‘ The question in this case is, whether a loss, of a ship in¬ 
sured, by an illegal act of the master, not. authorized by his 
owners, in going into lyElminay a Dutch and enemy’s port 
on the coast ot Africa^ and trading there for slaves by a barter 
of arms and warlike stores, on account of which illegal traffic, 
the vessel insured was seized by a king’s ship, and afterwards 
condemned on that account in the West Indies^ be barratry : or 
whether, as was contended on the part of the defendant, in 
order to constitute barratry, the act should not appear to have 
been done with a view of promoting the master’s benefit to 
the prejudice ot his owners ?” His Lordship then proceeded 
to state the ineaiiing of the word in foreign languages, and 
to quote and comment upon the various cases in our law books, 
in which the extent of the term barratry had necessarily been 
considered: His Lordship then went on thus: “ After these 
various decisions of courts of law, we are certainly warranted 
in pronouncing that a J'raudtdent breach of duty by the master^ 
in respect to his o'wners ; o/-, in other words, a breach of duty, 
in respect to his (mne^'s^ xcith a criminal intent^ or ex maleficio, 
is barratry. And with respect to the owner of the ship 
or goods, whose interest is to be protectetl by the policy, 
it can make no difference in tlie reason of the tiling, whether 
the prejudice he suffers be owing to an act of the master, 
induced by motives of advantage to himself, malice to the 
owner, or a disregard to those laws, which it was the master’s 
duty to obey, and wliich (or it would not be barratry) his 
owmers relied upon his observing. It has been stronglyvton- 
tended on the part of the defendant, that if the conduct of 
the master, although criminal in respect of the state, were 
in his opinion likely to advance his owner’s interest and in¬ 
tended by him to do so, it will not be barratry; but to this 
we cannot assent. For it is not for him to judge in cases not 

entrusted 
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entrusted to his discretion, or to suppose that he is not hre^« 
ing the trust reposed in him, but acting meritorioxisly, when 
be endeavours to advance the interest of his owners by means 
which the law forbids, and which his owners' also must be 
taken to have forbidden, and not only from what ought to b^ 
and must therefore be presumed to have been, their own sense 
of public duty, but also from a consideration*of the risk and 
loss likely to follow from the use of such means. In laying 
down this doctrine, we feel ourselves supported by the several 
eminent authorities already referred to. And in giving this 
opinion, we do not feel any apprehension that simple devi¬ 
ations will be turned into barratry, to the prgudice of the 
underwriters; for unless they be accompanied with fraud or 
crime, no case of deviation will fall within the true definition 
of barratry, as above laid down. Another argument was 
used, which hardly appears to have been used seriously; 
namely, that the captain, in this case, united in himself the 
two charactci's of supercargo and captain ; and that as captain 
he must be considered as obeying the directions of his owners, 
given to himself as captain, Ijy himself, in his cliaracter of 
supercargo. It is suificient to state such an argument to shew 
it can have no weight. The directions of the owners as to 
the conduct of the voyage, and as to the places where the 
trade was to be carried on, arc to be looked for in their in¬ 
structions ; which, coupled with their duty to their country, 
must, during every moment of the voyage, be considered as 
either expressly or impliedly directing the captain to conduct 
the ship to those places only where trade might be carried on 
without violating the laws of their country.” The plaiutifis 
therefore retained their verdict. 

The Court, therefore, in the last case, cannot be considered 
as laying down any new rule; but only luminously explaining 
and expounding the rule, as collected from all the former de¬ 
cisions : for Lord lUlenbormigh most pointedly declares, that 
in laying down the doctrine he has done, the Court feel them*- 
selves supported by the sev'^ral eminent authorities reterred 
to; and the broad principle is this: that a breach of duty by 
the master in respect to his crtcuers, mth a fraudulent or criminal 
irUenti or ex maleficio, is bamatry* His Lordship is at the 
some time anxious to declare, that simple deviations from the 

I. 4 course 
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course of the voyage, unless accompanied with fraud or crime 
on the part of the master, will not constitute barratry. 

A sentence condemning as enemy’s property a cargo which 
the master had barratrously carried into tlio enemy's blockaded 
port, though it may prove it to be then enemy’s property, 
does not disprove the allegation that the cargo was lost by the 
captain’s barratrous act- 

.It has been a question, who are meant by the owners 
in the definition of barratry; but in the case of Vallejo 
Wheeler^ it was settled, that the freighter of the ship is to be 
considered as the owner oF it for the particular voyage: and 
it seems also clearly settled by the same case, tliat if an act be 
committed Wlh the consent of the owners of the ship, that 
cannot be rarralry. It was, however, in a later case, insisted 
upon at the bar, that an act of the captain, witliout the con¬ 
sent of the owners of the goods, who were the insured, though 
*with the consent of (he oximers tj' the ship^ was barratry, so as 
to charge the underwriters. But this argument was overruled 
by the Court; and could not have been admitted without 
overtuniiiig all lornier decisions upon the subject. Bar¬ 
ratry implies soinetuiug contrary to the duty of master, and 
mariners, in the nialion in •which they stand to the owners of 
the ship: and although they may make themselves liable to 
the owners of tlie goods for misconduct, yet not for barratry^ 
whicli can be committed against the owners of the ship, and 
them only. 

The case iu which this point was settled, was an action on 
a policy of insurance, made by Hague before he J[)ecame a 
bankrupt, on goods laden in the ship Itacheiie (otherwise the 
Bellona) lor a voyage from London to Rochelle, subscribed by 
the deiendant for 120 /. at iL los* per cent* premium. The 
cause was tried at Guildhall before Mr. Justice Ihdler, when 
a verdict was found for the })laintif5 subject to the opinion of 
the Court upon the following case: That the bankrupt shipped 
on board the vessel in question goods to the amount of i,8ooI. 
iox Rochi lie. That the captain, by the instigation and 
rcction of Mess7's* Le Grands, the owners of the ship, went with 
the ship ami cargo to Boiirdcai^ instead of Rochelle, where 

the 
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the cargo was sold by tlie agent of Le Grande. That a peti¬ 
tion was presented by the plaintifls to the lieutenant-general 
of the admiralty of Guienne^ stating the whole of the trans¬ 
action between the bankrupt and the owners and capthin; 
that in order to procure a landing at Bourdeattx^ tlieir ori¬ 
ginal destination being to Itochelle^ false bills of lading were 
made out by the captain, at the instigation of Ik Grand: the 
petition concluded with a prayer tor relief. In consequence 
of this petition, a decree was passed, declaring Rene Guine 
(captain) guilty of' the crime of barratry of the manter^ for 
having signed false bills of lading, for reparation whereof, 
it sentenced him to perpetual service in the gullies. It also 
declared Dominique Lc guilty, and convicted of having 

been an instigator and accmnplice^ of the said barratry of the 
master, and adjudged him to live years’ servi^^c in the 
gallics: and also decreed, that the said Rene Gmne and Le 
Grand should pay to the plaintiffs the amount of their loss, 
and all ciiarges and costs. The question on this case is, 
Whether the plaintiffs were entitled to recover against the 
insurers ? After the first argument, 

Lord Mansfield said, “ that with regard to the sentence 
which had been passed abroad, and whtch Jiad declared the 
master and owner to have been guilty of barratry, it was en¬ 
tirely out of the question. That though it was a most right¬ 
eous judgment, yet that it was no part of the consideration of 
tlie Court there, what was meant by barratry in an English 
policy. The question was left entirely open. That their idea 
of barratry was manifestly different from the construction put 
upon that word in our own Courts, for they had found the 
enjoner guilty of barratry, which was entirely repugnant to 
every definition of barratry which had ever been laid down in 
an English court of justice. 

A few days afterwards the Court declared, that they had 
not the smallest doubt as to the present question, and there¬ 
fore thought it very unnecessary to hear a second argument. 

Lord Mansfield delivered the opinion of the Court. 

All questions upon mercantile transactions, but more par¬ 
ticularly 



IS* 


OF^mSSB^ THE BARRATRY [Chap. V. 

ticularly upon policies of insurance, Are extremely important, 
and ought to be settled. The general question here is on the 
construction of the word barratry in a policy of insurance. It 
is somewhat extraordinary that it should have crept into in¬ 
surances, and still more, that it should have continued in 
them so long; for the underwriter insures the conduct of the 
captain, whom he does not appoint, and cannot dismiss, to 
the owner, who can do either. The point to be considered 
is. Whether barratry, in the sense in which it is used in our 
policies of insurance, can be committed against any but the 
owners of the ship ? It is clear, Ijeyond contradiction, that it 
cannot; for barratry is something contrary to the duty of the 
master and mariners, the very terms of which imply, thal, it 
must be in the relation in which they stand to the awnei^s of 
the shij}, ijjjjllll^ words used are master and mariners, which 
are very particular. An owner cannot commit bamitiy. He 
may make himself liable by his fraudulent conduct to the owner 
of the gootls, but not as for barmtry. And, besides, bar¬ 
ratry cannot be committed against the owner xmth his consent ; 
for thougli the owner may become liable for a civil loss by 
the misbehaviour of the captain, if he consents, yet that is not 
harratnj. Barratry must partake of something criminal, and 
must be committed dgainst the owner by the master* or wnr/- 
ners. In the case of Valiko and Wheeler-, the Court took it 
for granted, that barratry could only be committed against 
the owner of the ship. The point is too clear to reejuire any 
further discussion. 

The postea was delivered to the defendant. 

It is clear, that if the owner be also the master of the ship, 
any act, which in another master would be construed bar¬ 
ratry, cannot be so in him; because such doctrine would mi¬ 
litate against one of the rules laid down in a Ibriner part of 
this chapter; namely, that no man shall be allowed to derive 
a benefit from his own crime, which he would do, were he to 
recover against the insurer for a loss occasioned by his own 
Ross V. act. But where the person, who acts as master of the ship, 
Rep. proved to have carried her out of her course for fraudulent 
S3. See puiposcs of his own, that is prird facte evidence of barratry, 
SO as to entitle the assured to recover against the imderwriter. 
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without requiring him to prove negaivMy that such captain 
was not the owneri or shewing who reall^r was so* Hie fact 
of his being owner must be established by the underwriter^ in 
discharge of whom it is to operate. ' 



ISB 


This rule respecting the same person being both owner and 
master has been extended in the Court of Chancery to a case^ 
where such an owner and master, after mortgaging his ship, 
had committed barratry; and when the mortgagee brought 
an action at law against the insurer to recover damages for 
the loss which he had sustained by Uiis act of barratry, the 
Court still considering the mortgagor as tlie owner, granted an 
injunction. 

The facts of that case were these. The plaid|||kin equity, Lewinr. 
having been sued at law^ ujion a policy of inai^iice against 
the barratry of the master, which was also the loss assigned i6 Geo. a. 
in the declaration, brought liis bill in Chancci'y to be relieved, 
and for^ an injunction. The voyage insured was from London i vol, X47« 
to Marseilles^ and from thence to some port in Holland, The 
master sailed with the shi]) to Marseilles^ and then, instead of 
pursuing his voyage, sailed to the West Indies^ where he sold 
his ship, and died insolvent. The plaintiff by his bill $ug» 
gested, that Matthews^ the master, was also the owner of the 
ship: that he liad, before the voyage, entered into a bottomry 
bond to the defendant for 2oo/., and afterwards, by a bill of 
sale, hud assigned over his interest in the ship to the de¬ 
fendant, as a security for the 200Z.: that Matthews was never¬ 
theless, in equity, to bp considered as owner of the ship, 
though in law the ownership and property would be looked 
upon to be in the defendant; and that the owner of a ship 
could not, either in law or equity, be guilty of a barratiy 
concerning the ship; and therefore he prayed an injunction, 
and that the policy might be delivered up. The matters of 
fact being confessed by the answer, an injunction was moved 
for on the principle, that a mortgagor is to be considered 
in equity as the owner of the thing mortgaged; and that 
Matthews, the master, being owner, could not be guilty of 
barratry* 


Lord Hardwicke^ —- Barratry is an act of wrong done 

the 



156, 


Havelock v. 
Hancil Uj'on 
demurrer, 
^TerniRep, 
277- 


Toulmin v, 
Anderson, 

X Taunt. 
227. Hucks 
v.Thorntoii, 

I Holt, 38- 

Archangelo 
V. Thomp- 
son, 2 Camp. 
620. 


OF IbSSE^lY THE BARRATRY [Chap. V. 

the master against the ship and goods; and this being tlie case 
of a ship, tlie question will be, Who is to be considered as the 
owner? Several cases might be put where barratry may be 
assigned as the breach of an insurance; and barratry or not 
is a question properly determinable at law : but in this case it 
is not so, for courts of law will not consider^a mortgagor as 
having any riglit or interest in the thing mortgagcil; and a 
man may frequently come into equity for relief in respect of a 
part only of his case. It might, indeed, be considert'il at law, 
whether what the master has ilone, wliether he be owner or 
not, did not amount to a breacli of contract as master, and so 
to a barratry: it may likewise be so considered in this Court. 
But at law a defendant cannot read ]>art of a plaintiiFs answer 
to a bill filed against him here: the whole answer must be 
read, w hie# as often been a reason (or this Court to inter¬ 
pose by injunction upon a plaint at law; and considtu'ing the 
mixed nature of this case, I think an injunction ought to be 
granted,” 


Even if the parties insert in the policy that the insurance 
sh«all be upon the ship in am/ lauful trade^ if the captain com¬ 
mit barratr}^ by smuggling, tlie underwriters are answerable, 
for otherwise the word barratry should be struck out of the 
policy; and most clearly the stipulation in thS policy respect¬ 
ing the employment of the ship in a lawful trade, must mean, 
as was said by Lord Kmyon in delivering the unanimous 
opinion of the Court, the trade on which she is se:^U by the 
owners. 


A loss by barratry is well alleged, tliough it be proved to 
have happened by the joint act of an enemy, aided by some 
of the crew. Indeed, it should seem, it wmuld be good also 
if laid the other way; at lea.st Lord EUenhormigh allowed a 
plaintiff under similar circumstances to rcc(»vcr, where the 
loss was laid to have been by capture. 


Hitherto we have considered barratry, only as it affects the 
rights of. the insurer and insured, which is certainly the ma¬ 
terial point of view in our present enquiry: but before we 
come to the conclusion of this c'^apter, it w ill be proper to 
take notice of those positive regulations, which exist in this 

and 
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and other countries, for the punishment of those who are 
guilty of some of the more heinous acts of barratry* 

By the ordinances of Middleburg, Roiierdam, and Ham- a Mag. 77. 
burgh^ if any act of barratry be committed by the master, va- 
rious degrees of punishment, sometimes amounting even to 
death, are inflicted upon him, proportioned to the enormity 
of his guilt. 



We do not find that any punishment was expressly pro¬ 
vided, by the law of Engla?id, for offences of this nature, till 
the reign of Queen Anne^ at which time, as may be collected 
frojjp the preamble of the statute, the wilful casting away, 
burning or destroying of ships by the master or mariners, was 
become very frequent. 

To prevent these evils that statute ordains, that if any iAnne,stat. 
“ captain, master, mariner, or other officer belonging to any 
shiu||tehnl] wilfully cast away, burn, or otherwise destroy 
‘‘ the ship unto which he belongeth, or procure the same to 
be dojie, to the prejudice of the owner or owners thereof, 
or of any merchant or merchants that shall load goods 
thereon, he shall suffer death as a felon.” 

Upon trial this act was found not to be sufficiently exten- cipu. i. 
sive, and therefore, by a subsequent statute, it was declared, V 

“ that if any owner of, or captain, master, mariner, -or other 
officer belonging to any ship, shall wilfully cast away, burn, 
or otherwise destroy the ship of which he is owner, or unto 
“ which he belongeth, or in any manner direct or procure 
*’• the same to be done, to the prejudice of any person or per- 
sons that shall underwrite any policy or policies of insu- 
ranee thereon, or of any merchant or merchants that shall 
load goods thereon, he shall suffer death.” 



By a .subsequent statute it was afterwards cnactcHl, ‘‘ that if n r. 
any owner or captain, master, officer, or mariner be- 
longing to any ship or vessel, shall wilfully cast away, burn, 
or otherwise destroy the ship or vessel of which lie is 
owner, or to which he belongeth; or in any wise direct or 
procure the same to be done, wdth intent or design to pre- 

judice * 
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7th section. 






LOSSES, &c. 

* *s 

“ judice any person or persons that hath underwrote, or shall 
** underwrite any policy or policies of insurance thereon, or 
of any merchant or merchants that shall load goods there- 
“ on,' or of any owner or owners of such ship or vessel, the 
“ person or persons ofifendiiig therein being thereof lawfully 
** convicted, shall be deemed and adjudged a felon or felons, 
and shall sufier, as in cases of felony, without benefit of 
“ clergy.” 


■ The following section directs, that if the offence be com¬ 
mitted within the body of a county, the same shall be tried as 
all felonies are in the common law courts: but if upon the 
high seas, then to be tried agreeably to the directions of^the 
28 H. 8. c. 15. 

These arc the only positive regulations, known to the law 
of ETtgland, for the punishment of those who wilfully destroy 
ships to the prejudice of such persons as are interested in their 
preservation. 
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CHAPTER VI. 

Of Partial Lossesy and of A^ustment. 

TX AVINGj in the preceding chapters^ treated fully of the 
different kinds of losses, for which the underwriters are 
answerable, the subject uaturaUy leads one to consider, when 
los^ shall be said to be total, and when partial or averagey 
as they have been most commonly denominated. When we 
speak of a total loss, we do not always mean to ^nify, that 
the property insured is irrecoverably lost or gone: but that,* 
by some of the perils mentioned in the policy, it is in such a 
condition, as to be of little use or value to the insured, and so 
much iimrcd, as to justify him in abandoning to the insurer, 
and in <^ing upon him to pay the whole amount of his insur¬ 
ance, as if a total loss bad actually happened. But the idea 
of a total loss, in this sense of the word, is so intimately 
blended and interwoven with the doctrine of abandonment, a Burr, 
that it will add much to clearness and precision, to refer what 
may be said on this subject, till we come to the chapter on 
abandonment. In this place it will be suilicieut to remark, 
tliat in case of a total loss, .properly so called, the prime cost 
of the property insured, or the value mentioned in the policy, 
must be paid by the underwriter; at least, as far as his pre^ 
portion of the insurance extends. This is evidcut from the 
nature of the contract: for the insurer engages as far as to 
the amount of flic prime cost, or value in the policy, that the 
thing insured shall come safe: he has nothing to do with the 
market; he has no concern in any profit or loss which may 
arise to the merchant from the sale of the goods. If they be 
totally lost, he must pay the prime cost, that is, the value of 
the thing he insured, at the mtset: he has no concern in any 
subsequent value. So likewise, if part of the cargo, capable 
of a several and distinct valuation at the outset, be totally 
lost: as if there be one hundred hogsheads of sugar, and ten 
happen to be lost, the insurer must pay the prime cost of 

those 
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those ten hogsheads, without any regard to the price, for 
which the other ninety may bo sold. Thus much at present 
for total losses. 


X Burr. 
M 55 - 


The subject of this and the following chapter, seems to be 
of all others the most intricate and perplexing, in the whole 
law of insurance: an intricaev* which arises from several 
causes. In the first place, the subject of average has very sel¬ 
dom fallen under the cognizance of courts of judicature in this 
country; consequently there are very few adjudged cases to l>c 
found. In this scarcity of settled principles, recourse must be 
had to the writers of foreign nations, and to such of our o^\^l as 
have written upon commerce in general: but the research ig by 
no means attended with satisfaction, much less with conviction. 
Another source of perplexity upon this subj('ct is, the irregu- 
•larity and confusion, which we meet with, in the present form 
of policies of insurance. Ambiguities frequently arise in 
them, by using the same words in diff'ereiit senses; and, in no 
instance, is this absurdity more glaring than in the iisc of the 
word average. This word \n policies has (wo significations ; 
for it means, “ a conlribulion to a general loss and it aiso i< 
used to signify “ a particular gurlial lossJ' In commercial af¬ 
fairs, indeed, it has no less than lour iliflerent meanings: and 
therefore it cannot be wondered at, if much confusion of ideas 
has arisen upon the subject. In order to prevent that, if pos¬ 
sible, in the subsetjuent part of this work, I shall here en¬ 
deavour to distinguish between the four ditTercnt senses of the 
word “ average;” and wherever 1 shall have occasion in fu¬ 
ture to speak of a damage arising to goods or other property, 
not total, except when 1 am reciting the words of a policy, I 
shall take the libertj of calling it, as I have already done at 
the head of this chapter, partial, not an average loss. 


I.ex Merc, 
red. 147. 


When goods or merchandizes carried by sea, arc thrown 
overboard in a storm, for the purpose of lightening the ship; 
the owners of the ship and of the goods saved contribute for 
the relief of those, whose goods are ejected, in such a manner, 
that all, who }>rofited by the lightening of the ship, may bear 
a proportional loss of the goods, thus thrown overboard, for 
the common safety. This contribution is what is called ge¬ 
neral 
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iieral or gi'oss average; the full discussion of which will be 
the business of the next chapter. 


Small or petty averages are the next species, and, as tJiesc 
never fall upon the underwriters, I shall here setdow'u all that 
is necessary upon ihjjs subject. Petty average consists in such 
charges and disbursements, as according to ocourrcnces, and 
the custom of everyplace, the master necessarily furnishes for 
the benefit of the ship and cargo, cither at tlm place of load¬ 
ing or unloading, or on tlie voyage. These rhargos arc, locle- 
manage, which, as it appears by CoxvtTs interpreter, means co-^eli, 
the hire of a pilot for conducting a vessel from one place to 
another; towage, pilotage, light-money, beaconage, anchor¬ 
age,* bridge-toll, quarantine, river-charges, signals, instruc¬ 
tions, passage money by castles, exj)enc(\s^for digging a ship 
out of the ice, when frozen up, that il may be brought into a 
proper harbour; and at Lemdon^ l>y custom, tftc fee paid at 
Dover pier. These seem to be all the articles which come 
under the denomination of petty or accustojned average, us 
well in this as in foreign countries. 


For these charges, the insurers arc never anrjwenible; btit 
one-third of the cxpcnces is borne by the ship, and two-thirds 
by the cargo. But in order to disdiurge the insurer, it 
appear that the disbursements were usual ajiil cii loninry in the 
voyage; for if they were incurred for any extiMonlinary pur- 
jiose, or in oi'dcr to relieve the ship and cirgo from j-ome im- 
} ending danger, they sliall then l)c reputed a geiu ml averagt', 
and consequently be a charge on the insurei'. In lion of ihe^ie 
petty averages, it has becur»ie usual at some places to pay 
5 per cent, calculated on the freiglit, and 5 per end. more tor 
primage'to the ca})taiii. 



T 7:. 


Another species of average, in matters of coinuKTce, is 
that wdiich we are accustomed to meet with in bills of Jading, 
paying so much freight for the said goods, with jnimage 
and average accustomed.” In this sense it signifies a small 
duty, which merchants, wdio send goods in the slu})s of other 
men, pay to the master, over and above the freiglit, fur his 
care and attention to the goods so entrusted to him. I'his 
kind of average may also be laid out of the present c'li- 
VOI., I. M 
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quiry, as it is too insignificant a charge‘to fall upon the 
underwriter. 

Having thus disposed of the different kinds of average, so 
as to prevent a confusion of ideas, we shall now proceed to 
the main subject proposed, namely, shall be considered 
as a partial loss? How such a loss shall be adjusted, and in 
what proportion it shall be paid ? I said, at the beginning of 
tins chapter, that these were questions of intricacy; and so most 
< undoubtedly they formerly were; but much light has been 
thrown upon them by Lord Mansfield, in his elaborate and 
very learned argument in the case of Lewis v. Rucker; and, 
as that case has been fi’equently recognized, and has ever 
since been looked up to, as the rule and standard of decision 
upon similar occasions, I have drawn most of my ideas upon 
this subject from the reasoning there made use of by His 
Lordship in delivering the opinion of the Court. 

Partial loss, ex m termini, implies a damage, which the 
ship may have sustained, in the course of her voyage, from 
any of the perils mentioned in the policy: when applied to the 
cargo, it also means the damage which goods may have re¬ 
ceived, without any fault of the master, by storm, capture, 
stranding, or shipwreck, although the whole, or the greater 
part thereof may arrive in port. Tlicse partial losses fall 
upoi||Uie o\vn(?rs of llie property so damaged, who must he 
indemnified by the underwriter. For if the goods arrive, 
but lessened in value through damage received at sea, the na¬ 
ture of an indemnity speaks demonslrubl.v, that it can only 
be effected by putting the merchant in the same condition in 
which Ik; woulil have l)ecn, if tlie goods Jiad arrived free from 
damage. 


The underwi iters of London expressly declare, as appears 
from a incinorandum at the foot of the policy, tliat they will 
not answer for partial losses, not amounting to 3 per cent. 
This clause was introduced into English policies about the 
year i749> having long before that time been generally used 
in almost all the trading countries in Europe; and it was in¬ 
tended to prevent the underwriters from being continually 
iiarhsscd by trifling demand:^. But at the same lime, that they 

provide 
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provide against trifling claims for partial losses, they under-^ 
take to indemnify against losses, however inconsiderable, that 
arise from a general average; because that can never ht^pen 
but in cases of imminent danger, when it is tor the common 
interest that such expcnces should be incurred. 

lUlias been observed by a very sensible merchant, who has 
written upon insurances, that almost all the ordinances seem 
deficient, in not fully explaining in what cases, and in what 
manner, the damage arising from a partial loss, shall be 
deemed to exceed 3 per cent. To illustrate his moaning, he 
states this case. Suppose, says he, a merchant has shipped 
loi chests of goods, of which, on arrival, three chests are, 
by the sea, or by some accident, so spoiled, as to be worth 
nothing; if the damage be calculated as on the whole value 
of 101 chests, it will not exceed 3 per cent, and it is thought 
by most insurers not to be recoverable, in such a case, by the 
insured: especially if the insurance be made, without ex¬ 
pressly declaring, in the policy, the particular sum insured 
on each chest- The foundation of this opinion is, that it is 
considered as one entire insurance, and not a distinct insur¬ 
ance on each chest. 

This is a point, which at first view may seem to fall within 
a case laid down by Lord Mansfield. 11 ^” said His Lord¬ 
ship, the cargo be totally lost, the underwriter pay 
the value of the thing he insured. So, if part of the cargo, 
capable of a several and distinct valuation at the outset be 
totally as if there be 100 hogsheads of sugar, and teji 
happen to bo lost, the insurer must pay the prime cost of 
tliosc ten hogsheads, without any regard to the price for w hich 
the other 90 may be sold.” So it has been suj>posed in the 
case put by Map^ens^ the three chests of goods arc as capable 
of a distinct and several valuation, as the tl)rco hogsheads cl 
sugar: and consequently arc to be paid (or, as for a total lo&s. 
But Lord Mansfield is putting a case merely to shew', that the 
market price is not at all to be considered in charging the in¬ 
surer; and His Lordship certainly had not in his contempla¬ 
tion the case put by Magens. 


1 Mag. 73. 


z Birrr. 
1170. 
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If several articles be insured for one sum, with a distinct 
valuation on each, as upon ship so niucli, on cargo so much, 
and no part of the cargo be taken on board, so that the risk 
on that never attaches: and if the ship be lost the insured 
shall recover such a portion of the sum insured, as the value 
of the article lost bore to tlic value of the whole. This doc¬ 
trine is illustrated by the case of an insurance on the’ship 
Darty from St. Kitfs to Imdoriy on which the defendant had 
underwritten %ooL Tlie plaintiff had MTitteu from St. Kitf% to 
his agent in Lmidon to eflect a policy on ship and cargo, to the 
ahiount of 5500/*. calculating the ship at 1500/. of that sum. 
No goods were ever loaded on board. Lord Kenyon^ though 
lie at first doubted, afterwards adopted the rule which ^the 
special jury assnre(l him was established at JLloyd^% coffee¬ 
house for settling looses of this kind, namely, that as the po¬ 
licy on the cargo never attached, the assured was only entitled 
to recover such a proportion of the sum, whiMi the defendant 
had unilervvritten, as the property on which the policy at¬ 
tached bore to the Avhole. 


As clearness and precision are necessary upoivall subjects, 
and more especially upon this, it w ill be proper to observe, 
that when wc speak of the underwriter being liable to pay, 
whether for total or partial losses, it must always be under- 
stood^iat they are liable only in proportion to the sums 
whic^roey have underwritten. Thus, if a man underwrite 
100^. upon propevt}- valued at 500/. and a total loss happen, 
he shall be answerable foi 100/. and no more, that being the 
amount of his subscrijitioii: if only a partial loss, amounting 
Vii 60I.0X '^loL ’per caii. upon the whole value: lie shall pay 
60L or 70/. being his proportion of the loss, 

• 

I Mil, -,5 When ii total loss hap})cns, the insured is entitled to re¬ 
cover against the undovwritf r, as soon as he has proved the 
value of the thing insiived: but when the value is inserted in 
a policy, the insurer, by allowing such insertion, has admitted 
the value to be as stated; and nothing remains hut to prove, 
Vide ante, that thcgoods iiisurod were actually on board the ship. It is 
• r* Qjjiy iji casc^f total loss tliat any difference exists between a 
valued, and an open policy; in the former case tlic value is 
ascertained; in the latter, it jnust be. proved. But where 

13 the 
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the loss is partial, the value in tJie policy can be no gnulo to 
ascertain the damage: which then necessarily becomes a sub¬ 
ject of proof, as much as in the case of an open policy. 

When a partial loss happens, the first enquijy which na¬ 
turally arises is this; for what does the insurer undertake to 
indemnify the owmer, in case of a partial loss ? To answer this 
question, regard must be had to the nature of Uie contract 
between the underwriter and the merchant. What is the na- 2 Kurr. 
turc of the contract? That the goods shall come safe to the 
port of delivery; or if they do not, that the insurer will in¬ 
demnify the owner to the amount of the value of the goods 
stated in the policy. Wherever then the property insured k 
lessened in value, by damage received at sea, justice is dune 
by putting the merchant iii the same condition (relation being 
had to the prime cost or value in the policy,) which lu? 
would have been, if the goods had arrived free from damage; 
that is, by paying liini such proportion of the prime cost or 
value in the policy as corre«-ponds with the proportion of the 
diminution in value occasioned by the damage. The question 
then is, how is the proportion of daniagc to be ascertained ? 2 Burr. 
It certainly cannot be by any nu^isurc taken from the prime 
cost: but it may be done in this way. Where an entire 
thing, as one hogshead of sugar, liappcns to be spoiled, if 
you can fix, whether it be a third, a fourth, or a fifth worse, 
then the damage is ascertained to a mathcinatlcalf®brtainty. 

How is this to be found out? Not by anv price at the port of 
discharge, but it must be at the port of ddivenj^ where the 
voyage is completed, and tliewdiole damage known. Wliether 
tlie price at the latter be high or low, it is the san>c thing; 
lor in either case it equally sliews, whether the dauuigcd 
goods are a third, a fourth, or a fifth worse than if they had 
come sound; consequently whether the injury sustained be a 
third, fourth, or fifth of the value of the thing. And as the 
insurer pays tlic wliolc prime cost, if the thing be wholly 
lost; so if it be only a third, fourth, or fifth worse, he pays 
a third, fourth, or fifth, not of the value for which it is 
"old, but of the value stated in the policy. And when no 
valuation is stated in the policy, the invoice of the cost, 
with the addition of all charges, twid the*vemiuni of in- 

M 3 sii ranee, 
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surance, shall be the foundation, upon which the loss shall 
be computed, {a) 

This rule of ascertaining damage, occasioned by a partial 
loss, seems to be (raiight witli so much good sense, to be so 
very comprehensive, and so intelligible to every understand- 

(rt) This nitxle of estimating the value of property on a policy of insur¬ 
ance was very fully considered in a case before Lord Chief Justice Lee, as 
I find it in a manuscript volume of his decisions, which I liavc had the 
good*fortune to procure since the five former editions of this work wxtc 
published. 

Insurance on goods on board the ship to l)ti valueil at 

and there was the n'^ual i‘Iause for abating 2/. prr rent, in case of loss. Tiic 
Sinn subscribed by the company was 1500/. On the trial of an action^ 
upon this policy, it was udmittod that the sliip was lost, wliereby deduct¬ 
ing the %L per cent. 1470/. was to be paid by tlie com|)aiiy, if the pliuntiff 
imulc out his interest to that sum ; and as to tlio plaintiff’s interest it was 
admitted, that he had goods on boanl to tlie \ahic of laii/. and that the 
premium paid the company was ^59/. 14s. Cd. which was reckoned upon 
the whole 1500/. after the rate of 6a. per venr. (?. e, j6/. 6.?. per cenU 
prcmLiuii, and ics.pcrccnl, commission,) and tiiesc two sums {viz. the value 
of tile gooils and the wliole premium j)aiil) amounted together to (he sum 
of 1470/. T4^. 6 d. which was 14^-. 6f/. more than the sum to be paid upon 
tlie policy. It was agreed on all sides tliat the plaintiff had a right to in¬ 
clude in his interest th<^ premium he paid on the value of his goods; but it 
was made a question by the defendant, whether he should include the 
whole premium of 259/. 6 ti. for if was said that he siiould not in¬ 
clude a premium of a premium, ihih was, there being first a premium 
on the value of the good», and the remainder being a jjremium upon that 
preinium. But it was agreed by the Chief Justice, and by several iner- 
elumts, who were examined as witnesses, and by a special jury of merchants, 
to he the constant practice, that a person who insures his goods is intItJed 
to include in his interest the premium not only upon the value of his 
goods, hilt also upon tl;e sum insured : he intends to insure to his full in¬ 
terest, for otherwise he would not rcco\er his whole interest, that is, he 
would not receive so mneh as his loss was, which in the present case was 
on goods iziiL and premium paid 2y9/. 14.?. 6 d. (in al! 1470/. 14^- 6d.) the 
money to be paid to him would fall short of that sum, if the iircmium upon 
the whole 1500/. was not to be reckoned. 

And this case was put by the plaintiff’s counsel, which bears an exact 
proportion to the sums in the present case. 

Suppose a man has goods to the value of 80/. 14^. which he wants to in¬ 
sure. He pays the same premium as here, 17/. 6 s. which makes his inter¬ 
est 98/, In order^) secure this, it is necessary for Jiim to insure locL 
then in case of lo^Ribating 2/. per cent, he has his 98/, which is the true 
value of his interest. I'he plaintiff had a vt diet. 
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ing, that it will now be only necessary to shew, that the (lee idej 
cases have been agreeable to that rule: first requesting the 
reader to bear in mind, what has already been mentioned, 
namely, that the value, upon which the foregoing calcula¬ 
tion rests, is the prime cost of the coniniociity, wholly inde¬ 
pendent of the rise or tall of the market, or the schemes or 
speculation of the merchant. 

In an action upon a policy of insurance to recover an aver¬ 
age loss upon goods, Mr. Justice Buller observed, that in 
such cases, whether the goods arrived to a good or bad 
market was immaterial; for the true way oi' estimating the 
loss w'as to take them at the fair invoice price, [a) 

A rule having been obtained by the plaintiffs, who were the 
insui'cd, for the defendant (the insurer) to shew cause, why 
a vcx’dict, obtained by him, should not be set aside, and a 
new trial had; 

The Court, after hearijig the matter fully debated, took 
time to advise, and their uiuuiimous opinion w'as delivered to 
the following effect: 

Lord Ma}i^/.d(L — ‘‘ This was an action brought upon a 
policy, by the j)laintiirs, for Mr. xTames Boiirdim^ upon the 
goods on board a ship called the Vro'w Martha^ at and from 
SL Thomases Island to Hamburgh^ from the loading at Si* 
Thovias's Island^ till the ship should arrive, and land the 
goods at Humburg/u 'I'he goods, which consisted of sugars, 
coffee, and indigo, were valued ; the clayed sugars at 30^. 
per hogshead ; the Muscovado sugars at 2oL per hogshead ; 
and the coffee and indigo were likewise respectively valued. 
The sugars were wan*anted free from average, (that is, 
partial loss,) under 5/. pe)' cent .; iind all other goods free 
from average under 3/. ptr vetii* unless general, or the ship be 
stranded. 

(fl) Neither docs the underwriter insure against any loss that may arise 
from the difference of exchange. Tkellimon v. Bewie^ Sittings after Mi~ 
ckadmas, 34 Geo, 3, i Enpinasse^ p. 77. 

.M 4 In 
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In the course of the voyage the sea water got in; and when 
the ship arrived at Hamburgh^ it appeared that every hogs¬ 
head of sugar was damaged. The damage the sugars had 
sustailicd, made it necessary to sell them immediately ; and 
they were accordingly sold; but the difference between the 
price which they brought, on account of the damage, and that 
wliicli they might thcii have been sold for at Hamburgh^ if they 
had been sound, was as 20/. 05. ^d^per hogshead is to 23/. 75.8rf. 
per hogshead; (that is, if sound, they would have been worth 
23/. qs. per hogshead ; as damaged, they were only wort 
20/. os. 8d. per hogshead.) 

7 'lic defendant paid money into Court, by the followifig 
rule of csfimating the damage: he paid the like proportion of 
the sum, at which the sugars wci'e valued in the policy, as 
the price of the damaged sugars bore to sound sugars at 
Jrlamburgh. tlie])ort of delivery. All this admitted at the 
trial; though perhaps upon an accurate computation, there 
may be a mistake of about 17*-. on the money paid in. But 
no advantage was attempted to be taken of this slip: it was 
admitted, that the money paid in was sufficient, if the rule, 
by v-'hicli the defendant estimated the loss, was right: and 
the only question was, By what measure or rule the da¬ 
mage, upon all the circumstances of the case, ought to be 
estimated ? 

To distinguish this case, under its particular circumstances, 
out of any general rule, the plaintiff's counsel called Mr. 
SavitLcl Cholleit^ clerk to Mr. BourdieAi^ who proved, that upon 
the 15th oi Fcbruarij^ the time of the insurance, sugars were 
worth at London ar\A Hambiagh^ 35/. a hogshead; that the 
proposal of a congress to be holden, and the expectation of a 
peace, had, on a sudden, sunk the price of sugars: that be¬ 
fore the ship arrived at Hamburgh and before he knew that 
the sugars had received any damage, Mr. Bourdieu had sent 
orders, tliat the sugars should be housed at Hamburgh^ and 
kept till the price should rise above 30/. a hogshead : that he 
had many hundred hogsheads of sugar lying at Amsterdam^ 
to which place he had sent the like orders : that the congress 
not taking place, in Jlcct sugars rose 2^ per cent.: that what 
he sold of the sugars, which he had at Amsterdam^ brought 

iol.per 
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^oLpet* hogshead, and upwards: that he might have sold 
these sugars at the same price, if they had been kept, accord¬ 
ing to his orders; and the only reason for vvhich they were 
not kept was, because they were rendered perishable from 
the sea water, which had got in, Therefore, said they, the 
necessiiv of an immediate sale, and the consequence thereof, 
ought to be computed into the damage. 

The special jury (among whom there were many sensible 
^j^rchants) found the defendant’s rule of estimation to be 
right, ami gave their vtTdict for him. They understood the 
question very well, and knew more of the subject of it than 
an^ body else present; and they formed their judgment from 
their own notions and experience, without much assistance 
from any thing that passed. 

The counsel for the plaintiftj in the outset, chiefly rested 
upon tin* particular circumstances of this case. The de- 
lendaiU oHbred to call w itnesses to pi’ove the general usage of 
estimating the fjuaiUity of damage, when goods are injured. 

I was at first struck w ith the argument, that the immediate 
necessity of selling in this case might be taken into consider¬ 
ation, as an exception to the general rule; and proposed that 
the cause might be left to the jury upon that point. But Mr. 
Winn Ibr the dclcmlant argued, that the necessity of selling, 
and the consequence thereof, ought not to be regarded: and 
what lie said, hatl so inucli wciglit, tliat it very much changed 
my way of thinking. 

There was nothing to sum up; but the jury asked, Wliether 
I wouhl give lliein any directions ? I said, 1 left it to them, 
“ Whether the diflcrence between the sound and the damaged 
sugars, at the port of delivery, ought to be the rule? or, 
‘‘ Whether the necessity of an immediate sale, certainly oc- 
« casioned by the tluimige, and the loss thereby, should be 
tiiken into consideration ?” I told them, though it had 
struck me at fust, this might be an exception; yet what the 
counsel for the defendant said to the contrary seemed to have 
great weight. The verdict was for the defendant; and a new 
trial was moved lor. 
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No Tact is now disputed; the only question is, Whether the 
jury have estimated the damage by a proper measure ? To 
make this matter more intelligible, I will first state the rule 
by which the dolendant and the jury have gone; and then 1 
will examine whetlicr the plaintiff'has shewn abetter. 

The defendant takes tlie proportion of the difference be¬ 
tween sound and damaged at the port of delivery, and pays 
that proportion upon the value of the goods specified in the 
policy; and has no regard totlie price in money, vvliich oith^ 
the sound or the daniiiged goods bore in the port of delivery. 
He says the proj)ortion of the diiloivncc is equally the rule, 
whether the goods come to a rising or a falling market. For 
instance, suppose tlie value in the policy to be 30/.; tiie goods 
are damaged, but sell for 40/.; if they had been sound, they 
would have sold for 50/. 'riic liilleronce then b(*twecn the 
sound and damaged is a fifth; consequently the insurer must 
pay a fifth of the prime cost, or value in the policy, that is 
6/.; e converso^ if they come to a losing market, and sell for 
10/. being damaged, hut Avould have sold for 20/. if sound, 
llie difference is one half: tlie insurer must pay half the prime 
cost, or value in the policy, that is 15/. 

To this rule two objections liave been made. I'irst, tJiat it 
is going by a different measure in the ease of a partial, from 
that which governs in case of a total loss; for upon a total 

loss, the prime cost, or value in tlie policy, must be paid. 
The answer to which objection is, that the distinction is 
founded in the nature of the thing. Insurance is a contract 
of indemnity against the perils of the voyage, to the amount of 
the value in the policy; and therefore, if the thing be totally 

lost, the insurer must pay the whole value wliich he insured 
at the outset. But where a part of the commodity is sjioiied, 
no measure can be taken from the prime cost to ascertain the 
quantity of the damage sustained. The only way is to fix, 
W'hether the thing be a third or fourth worse than the sound 
commodity; and then you pay a third or fourth of the prime 
cost, or value of the goods so damaged, (a) 

(a) In Lord MamfieW^ argument, in answer to the first objection, I 
have taken the liberty oi'abridging much 01 what fell from His Lordship, 
having already inserted it in the former part of the chapter, where I laid 
down the rules of decision upon this point. 

15 
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Th£ next objection, with which this case has been en¬ 
tangled, is taken from the circumstance of the policy in ques¬ 
tion being a valued policy. 

• 

I am a little at a loss to apply the arguments drawn from 
thence. It is said, that a valued is a wager policy, like m- 
tcrest or no interest ; and if so, there can be no partial 
loss, and the insured can only recover as for a total loss, 
abandoning what is saved, because the value specified is 
fictitious.” 

A valued policy is not to be considered as a wager policy, 
or like interest or no interest,^ If it were, it would be void, 
by the statute of 19 Gro. 2. 0. 37. The only ctFect of the va- Videt>c»; r. 
luation, is fixing the amount of the prime cost, just as if the 
parties admitted it at the trial: but in every argument, and 
for cvei'y other purpose, it must l)e taken, that the value was 
fixed in such a manner, as that the iiism'ed meant to liave an 
indemnity only, and no more. If it be undervalued, the 
inorchaiit himself stands the insurer for the rest. If it be 
much overvalued, it must bo done with a biwl view, cither to 
gain, contrary to the lytJi of Creorffc the Second, or with 
some view to a fra^idulent loss, therefbro, the insured never 
can be allowed to plead in ii court of justice, that he has 
greatly overvalued, or that Ins interest was merely a trifle. 

It is settled that, nj)ou valued policies, the merchant need 
only prove some interest to take theiu out of the 19th Geo. 2.; 
because the adverse? party has admitted the value: and if 
more proofs were required, the agreed valuation would signify 
notlnng. But if it should come out in proof^ that a man 
hud insured 2,000/. and had interest on board to the value 
of a cable only, there never has been, and, I believe, there 
never will be a determination, that, by such an evasion, the 
act of parliament may be defeated. There are many advan¬ 
tages from allowing valued policies: but where they are used 
merely as a cover to a wager, they would be consiilered as an 
evasion. To argue that tJierc can be no adjustment of a par¬ 
tial loss upon a valued policy, is directly contrary to the very 
terms of the policy itself. It is expressly subject to average^ if 
the loss upon sugars exceed 5 per cent, ; and even if it were 

not 
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not subject to average, the consequence would be, that 
t!vcry jiartiai loss must thereby become total; but only the 
event, to entitle the insured to recover, would not happen, 
unless tlicrc was a total loss. Consequently the plaintiff in 
this case would not be entitled to recover at all; for there is 
no colour to say that this was a total loss; besides, the plain- 
tilL liavc taken the goods and sold tlicni. 

In o})position to the ineasiue the jury have gone by, the 
pliunlills t:onLend, that they ought to be pakl the whole value 
in the policy, upon one of two grounds. 


Vide suj)ra» 
Did: V, AU 
Jci\ |\ 167. 


Because the general rule of estimating should be die 
dilierenee between the price the damaged goods sell I’or, and 
the prime cost or value in the policy. Here the damaged sold 
at 2oL Ob\ ^(L per hogshead ; and the underwriter should 
make it up 30/. To this I answer, that it is impossible that 
should be the rule: it would involve tiio underwriter in the 
rise or fall of the market: it would subject him, in some cases, 
to pay vastly more than the loss; in others, it would deprive 
the insured of any satislaction, thougli there was a loss. For 
instance, suppose llic jiriine cost or value in the policy 30/. 
per hogshead; the sugars arc injured; the price of the best is 
2c/. a hogshead; the price of the damaged is 19/. loi*. The 
loss is about a fortieth, and the insurer would be to pay above 
a third. Suppose they come to a rising market, and the 
sound sugars sell fur 40/. a liogslicad, imd the damaged for 
35/. the loss is an eighth, yet the insurer would be to pay 
nothing. 


The 2d ground, upon which tlie plaintiffs contended that 
the 30/. should be made up, is, that it appears the sugars 
would have sold for that price, if the damage from the sea 
water had not ina^lc an immediate sale necessary. The mo¬ 
ment the jury brought in their verdict, I was satisfied that 
they did right, in totally disregarding the particular circum^ 
stances of this case: and 1 wrote a memorandum at Guildhall^ 
in my note-book, that the verdict seemed to me to be right. 
As I expected that the other cause upon the s^une point would 
be tried, I tliought a good deal upon the question, and en¬ 
deavoured to get what assistance I could, by conversing with 

some 
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some gentlemen of experience in adjustments. Tlie point has 
now been fully argued at the bar; and the more T have 
thought, and the more I have heard upon the subject, the more 
I am convinced, that the jury did right to pay no regard to 
these circumstances. 

The nature of the contract is, that the goods shall come 
safe to the port of delivery; or, if they do not, that the in¬ 
surer will indemnify the plaintiff to the amount of the prime 
cost, if they arrive, but lessened in value; in order to indem¬ 
nify the owner, he must be put in the same condition in 
which he would have been if the goods had arrived free from 
damage: that is, by paying such j^roportion or aliqmt part of 
the prime cost, as corresponds with the proportion or aliquot 
part of the diminution in value occasioned by the damage. 

The duty accrues upon the ship^s arrival and landing her 
cargo at the port of delivery: the insured has tlien a right to 
demand satisfection. The adjustment can never depend upon 
future events or speculations. How long is he to wait ? a 
week, a month, or vear? 


In this case, the pj ice ro<o: but if the congress Jiad taken 
place, or a peace had bi?en made, it would have talleii. 1 he 
defendant did not iiisure that there slioukl be no congress or 
peace. It is Inic Mr. llourdicu acted upon political specu¬ 
lation, and ordered tin; sugars to be kept till tlie price should 
be 30/. and upwards; l)ut no private scheme or project of trade 
of tlie insured can allect the insurer; for ho knew nothing of 
it. The defendant did not inulovtako that the sugars should 
bear a price ol 30/. a hogshead. It speculative destinations 
of the mercliaul, and the success of such speculations wore to 
be regarded, it would introduce tlie greatest injustice aiul iii- 
convenietice: the uiulorwritor knows nothing of them: the 
oi-ders here were given after the policy was signed. But the 
ilecisive answer is, that the insurer has nothing to do with the 


price; and that thcriglit of the insured to a satisfaction arises 
immediately upon their being landed at the port of delivery. 


We are of opinion, tliat the plaintiiFs arc not entitled iu 
have the price, lor which the ilumagcd sugar;, were sold, made 
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up 30Z. per hogshead: and it seems to us as plain as any pro¬ 
position in Euclid^ that the rule by which the jury have gone 
is the right measure. 


he Cras v. 
Hughes, 

B. R. £a&t. 
a2G.3. 
Vide i>ost. 
c. 14. 


In a subsequent case, wliich will hereafter be mentioned for 
another piirpo.se, Lord Mansjield said, that the case of Lciihs 
V. liucket' should be the rule in all similar cases, that is, 
wherever there was a specific description of casks or goods: 
but in Lc V- Hughes^ the property, wliich consisted in 
various goods taken from an enemy, was valued at the sum 
insured, and part was lost by perils of the sea; consequently 
the same rule could not be adopted, on account of tlie nature 
of the thing insured. The only mode was to go into an ac¬ 
count of the whole value of the goods, anti take a proportion 
of that sum, as the amount of the goods lost. 


Juiuison V. 
Sheddon, 

a Eisi’s R. 



The rule by which a partial lt)ss, occasioned by sea-damage, 
is to be ascertained, has lately undergone much discussion; 
and a very able and elaborate judgment was pronounced on 
the occasion by Mr, .Tustice Lawrcncey who began that judg¬ 
ment by declaring, that the loss is to be estimated by the rule 
laid down in Lewis v. Rucker^ that the underwriter is not to 
be subjected to the fluctuation of the market; that the loss, for 
which alone he is responsible, is the deterioration of the com¬ 
modity by sea-damage; and that lie is not liable for any loss 
which may be the consequence of the duties or charges to be 
paid after the arrival of the commotliiy :it the place of its des¬ 
tination. The parties agreed that the ilamage was to be ascer¬ 
tained by considering, whctlior the commodity was a third, a 
fourth, or a fifth worse; and it was also agreed, luat that 
could only be done by the jiricc at tlic port of delivery. liut 
the only question was, whether that ju'icc was to be ascer¬ 
tained by the proceeds^ or by ihc gross produce. Bid I he 
Court heldy that the calculation was to be made on the difference 
between the respective gt'oss proceeds of' the sanw goods when 
sound and when damaged^ and not on the net proceeds. The 
main stress of the argument in favour of the judgment is this, 
that by taking the net proceeds as the basis of the calculation, 
instead of the gross proceeds, it will happen, that wlierc equal 
diarges arc to be paid on the sound and damaged commodity, 

the 
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the underwriter will be affected by the fluctuation of the mar¬ 
ket, which he ought not to be. Thus, suppose sound goods, 
including all charges, s^l for 6 ooL the damaged ibr 300/. let 
the charges on each be 100^., the difference, after they are 
deducted, will be 300^. or three-fifths. But let the goods 
come to a fallen market with the same degree of deterioration, 
let the sound sell for 300/., the damaged ioiw^oL, and de¬ 
duct the charges as before, the net proceeds of the one will 
be 220/. the other 50/,, so the underwriter will in this case 
have to pay three-fourths. But as the deterioration is the 
same in both cases, tlie underwriter should pay the same, 
whatever be the state of the market, which he wdll do if the 
gross produce be taken, namely, lialf the valued or invoice 
price. Another consequence of taking the net produce will 
be, that the underwriter will be made responsible for a loss 
not arising from the deterioration of the commodity by sea 
damage^ but for that loss which the assured suffers from being 
liable to pay tlie same charges on the sound and daniagc(|| 
commodity. This wall be illustrated by the case put of two 
ships arriving with the same commodity equally damaged; 
one being subject to duties and charges, and llie other to 
jioiie; the degree of deterii/ration being the same, the uiider- 
writcr slioukl pay alike in both cases. Suppose then the 
cargoes to be deteriorated one halt^ and the demaiul and tlu' 
state of the market the same, and* that the goods, if sound, 
would sell for 1000/., but being damaged, for 500/., and the 
cliiirges to be 200I. On those goods, where no charges are 
to be paid, the insurer will liavo to pay ouc-lialfi or 50/. 
jhT cent, '^fhe goods, whore charges arc to be paid, being 
<‘(|ua1ly good with the other, will sell for the same sum, ami 
yAxcxi 200L arc deducted for charges, will in one case leave a 
Kcl produce of 800/., in the other of 300^.; and thus, if the 
underwriter were to pay acconling to this calculation, he 
would pay five-eighths instead of four-eighths, or one-half; 
not because tlic one cargo has suffered more than the other 
by the sea, for the .supjmsition is that the sea-damage is the 
same ill both; but from commodities of unequal value being 
subjected to c(|ual duties and charges, (a-) 

(fl) Space is not allowed to give the whole of the leanied .ii - i 

merit; tbcrcforc the reader k referred to the Report. 

iu 
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Dshcr V. Ill a very late case it was argued, that the rule in Lewis v. 

not apply to open policies; but the Court held, 
that tlic rule for estfinating any loss goods insured by an 
open policy, is to take the invoice price at the port of loading, 
togctlier with the premium of insurance and commission, as 
the basis of the calculation of the value of the goods: and the 
rule for estimating a partial loss in the like case is the same as 
aptm a vnlue<l policy, by taking the proportional difference 
between the selling price of the sound and that of the damaged 
goods at the port of delivery, and applying that proportion 
with reference to such estimated value at the loading port to 
the damaged portion of the goods. 


Since the 19th of Geo, 2. the constant usage has been to let 
the valuation fixed in the policy remain, in easeol'a total lost, 
unless the defendant can show that the plaintiff had a colour¬ 
able interest only, or that he has greatly over-valued the goods: 
^ut a partial loss opens the policy. 'Fhis custom, said Lord 
-Man^eld^ was introduced by Lord Chief Justice Lce^ in u 
M. a I 0.2. case of Erasmus v. Bafiks : and in another case of Smith v. 


Flexncjf^ which happened about the same pcrioif, the same 
rule of decision was adopted, {a) 


2Mng.328. By the ordinances of Hamburgh it is declared, that in case 
of a damage to goods, thtf assured is not to open the damaged 
goods, but in the prcsonce of the assurers or their deputies; 

(a) In a case upon ai: insurance on a srijp from LivcriwI to the coast oi 
Africa^ rained at (\qooI it was admitteti that the valuation was fair wlicn 
the ship sailed, hiii at the time of the loss had become i^fcatly <linjinishe<' 
by consumption of stores and provisions. 15 ut the Court were unanimously 
of opinion that the rule mentioned in the text must be abided by, where 
there is no fraud. Shaw v, Fclimiy % East's Ecp. 109. 

Where a party had insured hib ship with the l^ondon Assurance Com¬ 
pany for 6000/., valuing it at 8000/., and by tlie policy in question valued 
it at 6000/., but only 600/. were siil)scribcd, T.ord Ellenhorohgk was of 
opinion, that on such a valued policy it was no defence to prove tiiut the 
assured had received the whole amount of tlie valuation in this policy from 
the underwriters on another, if the bubjet t matter insured be proved to be 
of a value equal to the sum received, and that sought to be recovered. 
Thus the plaintiff lias only received 6000/.; he has therefore an interest of 
3000/. to which he may a()ply this policy. But as only 600/. have been sub¬ 
scribed upon it, when he recovers that sum, he will bull be a loser of 1400/. 
by the total loss of the vcssch Bousjicld v. Parties^ 4 Cawpb, 228, 


but 
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but if time and circumstances do not give’opportunity to call 
thenii yet tlie goods must not be opened, but in the presence 
of a notary and some witnesses. I can find no such regulation 
in the law of insurances in England^ nor do I understand-that 
any such is adopted in practice. Indeed it seems to be need¬ 
less ; because an assured, in order to entitle himself to recover 
for a partial loss, must prove by disinterested witnesses, to the 
satisfaction of the jury, the quantity of goods damaged in the 
course of the voyage. The parties may, however, insist upon 
being present. 


It will be proper here to remark, that some goods are of a Ordinances 
peyshable nature \ and therefore, when they are damaged by stw^ioim 
such natural and inherent principle of corruption in them- and Ham- 
selves, the underwriters, by the ordinances of most countries, 
are held to be discharged. The underwriters of LsoMon have, vide a^j- 
indeed, by express words, inserted in their policy, declared, 
that they will not be answerable for any partial loss happening 
to corn, fish, salt, fruit, flour, and seed, unless it arise by 
way of a general average, or in consequence of the ship being 
stranded. This clause was introduced by the underwTiters, 
to prevent the vexation of trifling demands, which must have 
arisen in every voyage, on account of the very pei'ishable na¬ 
ture of those commodities which we have just had occasion to 
enumerate. This form was formerly used by the tw'o in¬ 
surance companies, as well as by the private insurers, till the 
year 1754, when a ship liaving been stranded, and got oft* 
again, the insured recovered a small partial loss against tlic 

Assurance Company; since winch period the com- C.imlIlon/. 
panics have left out the w'ords “ or the ship be stranded^'^ and Com* 
are now only liable in cases of a general average; but the old pa»yi 
form is still retained by private insurers. 155 


There have not been many cases in the common law of 
E 7 igla 7 id upon the meaning of the w^ord slrandhig. In a case tings after 
at Gnildkall^ Lord Ke^iyoii told the jury, thatsliips running on 
some wooden piles, four feet under water, erected in m,sheach 
river, about nine yards from the shore, but placed there to 
keep up the banks, and hfing on suck piles till they *u)ere ad 
a*may^ was a stranding within the policy, so as to subject the 
underwriter to an average loss on corn. 
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Macdmigall 
v/l'he Royal 
Exchange 
Assurance 
Company, 

X Starkie, 
1 . 10 . 

4 Campb. 
283. 


52 G. 3. 
ch, 39. 


See Tbomp- 
son V. Whit¬ 
more, 

3 Taunt. 

tiy. 


But it is not every touching or e^king upon a fixed body in 
the sea or river that will constitute a stranding. Thus Lord El^ 
lenbot'ough held, that in order to establish a stranding, the ship 
mu^Vhe stationary s for that merely striking on a rock, and 
remaining there a short time, (as in the case then at the bar, 
about a minute and a half,} and then passing on, though the 
vessel may have received some injury, is not a stranding. 
Lord EllenhorougK^ language is important. Ex vi termini^ 
stranding means lying on the shore, or something analogous 
tp that. To use a vulgar phrase, which has been applied to 
this subject, if it is touch and go with the ship, there is no strand¬ 
ing. It cannot be enough that the ship lay for a few mo¬ 
ments on her beam ends. Every striking must necessarily 
produce a retardation of the ship’s motion. If by the force of 
tho elements she is run a-ground, and becomes stationary, it 
is immaterial whether this be on piles, on the muddy bank of 
a river, or on rocks on the sea shore: but a mere striking 
will not do, wheirver that may happen. 1 cannot look to the 
consequences without considering the causa causans. There 
has been a curiosity in the cases about stranding not credit¬ 
able to the law. A little common sense may dispose of them 
more satisfactorily. 

In another case in the King’s Bench, the question of strand¬ 
ing was much considered. By the 52 G. 3. ch. 39. the ge¬ 
neral pilot act, the captain of every ship is obliged to take 
licensed pilots, where they can be had, under a penalty. But 
sect. 30. provides that no owner or master of any ship shall be 
answerable for any loss, nor prevented from recovering upon 
any insurance^ by reason of any neglect, default, &c. of any 
pilot taken on board under any of the provisions of that act. 
Tiius where a ship, under the conduct of a pilot, in her 
course up the river to Liverpool^ was, agaitist the advice of 
the master, fastened at the pier of the dock basin by a rope 
to the shore, left there, and she took the ground^ and when 
the tide left her she fell over, by which seed (the subject-mat¬ 
ter insured) was damaged: the Court held this to be a strand¬ 
ing, it not being essential to constitute a stranding that it be 
the consequence if storms^ it being a sea peril, and immediately 
occasioned by scu water upon the strand. 


And 
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And the Court held, that though this pilot was appointed 
under a local Liverpool act of 37 G. 3. c. 78.^ yet the general 
pilot act above referred to expressly refers to pilots duly ap¬ 
pointed within particular districts. This man was regularly 
appointed; and s. 30. of the general act decides, that the mis¬ 
conduct of such an one shall not prevent the assured from 
recovering upon any insurance. 


Upon this clause in the policy there have been several de- 
Icnninations, in all of which it has been uniformly held, that 
the underwriters can in no case be answerable for a partial 
loss to such commodities unless the ship be stranded: and that 
no Joss of such commodities shall be deemed a total one, but 
the absolute destruction of the thing insured: for that while it 
specifically remains, though perhaps wholly unfit for use, no 
loss lias happened within the meaning of this memorandum. 
It may also be proper to premise that com is a general term, 
and includes many particulars; peas and beans, and malt, 
have been held to come within the meaning of the word, 
though rice has lately been held not to be so considered. 

But in the Court of Common Pleas Mr. Justice Wikon was 
of opinion, that the term salt used in the incniorandum did 
not include salt-pctre. 

An action upon a policy of insurance was brought for the 
recovery of 56/. 195. 8d. per cenL^ being the damage received 
by a cargo of wheat on board the Boscavoen^ insured at and 
from Lancaster to Rotterdam. The wlieat was valued by 
agreement at 30s. 2)er quarter. Ihe policy was in the ordi¬ 
nary Ibrm, with the usual clause at the bottom, that corn, fish, 
fruit, should be warranted free from average, unless ge¬ 
neral, or the ship be stranded. The defendant underwrote 
this policy for 100/. The defendant having pleaded the ge¬ 
neral issue, the cause came on to be tried; and a special case 
was reserved for the opinion of the. Court, stating, thatafler 
the ship’s departure firom Lanrasier^ and before her arrival at 
Rolterdamy she met with a violent storm: that she was, by 
and through the force of winds and stormy weather^ obliged 
to cut away, and leave her cable and anchor, for the safety 
of the ship and cargo; that she was also greatly damaged, and 

N 2 obliged 
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obliged to run to the first port to refit: that the expence of 
refitting the ship amounted to 38/. 155. ])er cent,^ which the 
defendant in this case had paid, being a general average. Tiie 
case'then states, that the hatches were not opened at Liverpool 
(the })lace where she had gone to repair); but the ship, being 
refitted, proceeded on her voyage, and arrived at lioiiet dain^ 
where her cargo of wheat was landed: that upon her unload¬ 
ing it, it appeared that it had received partial damage by the 
said storm to the amount of 56/. 195. 8d. percents 

The single (Question was, upon the true construction and 
moaning of the words, ^^Jree from average^ unless gcnet'al^ or 
the ship be strandedf whether the plaintiff^ as there had 
been a general average, could under the circumstances re¬ 
cover in this action for the damage of 56/. 195. %d,j)^ cent* 
partial average, thougli the ship had not been stranded. 
After two arguments, tlie Court gave judgment for the de¬ 
fendant. 

* 

Lord ManfeUL — “ Policies of insurance, according to their 
present form, arc very irregular and confused : an ambiguity 
ai'ises in them from using tlie same words in different senses; 
particularly, in the use of tlie word average. It is used to 
signify a contribution to a general loss: and it is also used to 
signify a particular partial loss. Bu^hether it be considered 
in one, or other of these senses, it wHl not avail the plaintiffs 
in this case. For if it here signify a contrihniiov^ the insurer 
is to be free from contribution, unless ilie contribution be ge¬ 
neral. If it signify /r>s.v, tlien plainly it is warranted free from 
all particular loss, llic insurer is liable to all Josses arising 
from the sliip being stranded; and in all cases, where there is 
a general average: but all other partial losses arc excluded by 
the express terms of tlie policy. 

The word unless” means the same except;” and 
never can be construed as a condition, in the sense that the 
counsel for the plaintiffs would put upon the word ** condi¬ 
tion,” namely, to be free from partial loss, unless in two 
events, viz, a general average, or die stranding of the ship; 
but if either of those events did happen, then to be liable to 

all 
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ail other average. The words “ free from average unless ge¬ 
neral/' can never mean to leave the insurer liable to any par¬ 
ticular damage. It is dear then that the plaintiff ought not 
to recover; and that judgment ought to be given for the de¬ 
fendant.” 


A question has ai'isen upon the construction of the memo¬ 
randum. It was an action brought upon a policy of insur¬ 
ance to recover against the underwriters for a total loss of the 
cargo upon a voyage at and Irom St^ JohrCs Net^oundlandy to 
her port of discharge in PortugaL The jury found a verdict 
for the plaintiff, subject to the opinion of the Court upon a 
sjKJcial case. 


Cocking V, 
Fraser, 

25 Geo. 3. 
Vide ^nie, 
p. 2J. 


The case states, that the ship sailed from Netrfotmdla 7 id 
on the ad of December 1783, with a cargo of fish: that on 
the I ith they hove overboard 40 quintals for the general pre¬ 
servation of the ship and cargo: that on the 20th, they threw 
over 26 quintals more for the same purpose. The ship had 
exceeding bad weather, till her arrival at Lisbon^ on the loth 
of Ja 7 iu(mj 1784, wheji a survey was had at the request of the 
captain, who was also the consignee of the goods, by the 
Board of Health; and it appeared to them, and so the fact 
was, that the cargo was rendered of no value through the 
dangers of the sea. The ship did not proceed from Lisbon 
upon her destined voyage. The defendant has paid into 
Court the amount of the partial loss sustained by the ship, 
and also the general average upon the cargo, (a) 

Lord Man^eld. — ‘‘ Most litigations arise from improper 
statements of cases, and from not properly defining terms. 
This clause relative to fruit and fish, is now a very old one in 
policies of insurance. The insurer undertakes for all losses, 
except particular damage, unless the ship be stranded: he 
engages against a total loss. What is a total loss? The total 
loss of the thing insured is the absolute destmctioji of it, by 
the wreck of the ship. The fish may all come to port; though^ 

(a) 1 liavc had an opportunity lately of stating the facts of this case cor¬ 
rectly from the paper-book of one of the learned judges who decided iU 
JSce my observations at the end of the case. 
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from the nature of the commodity, it may be damaged, it 
maybe stinking: still as the commodity tjpec^ally remains, 
the underwriter is discharged.” 

Tlie other judges concurred, Mr. Justice BnlUn* observing, 
that from the first introduction of the clause in the year I749> 
till the presen{ time, the underwriter never has been held 
answerable for total losses, but in cases where there has been 
a total loss of the commodity, 

« 

The case of Cocking v. Fraser has had many observations 
made upon it, and it has been supposed by very able judges 
to have gone too far. Lord Kevyon^ in the case of Burnell v 
Kensington^ [post, 189.) said, “ that he could not subscribe to 
the dictum of Lord Mansfield^ in Cocking v. Fraser^ that if 
the commodity specifically remain, the underwriter is dis¬ 
charged.” And Lord Alvanle}^ in delivering his opinion in 
jyyson V. Bicwcroft^ [post, 183.) supposes himself at liberty to 
consider the case of Cocking v. Fraser as something less strong 
than it appears to be, in consequence of what fell from Lord 
Kenyon, But with the greatest possible deference to both 
these very learned judges; there is nothing objectionable in 
the doctrine Laid down in Cocking v. Fraser^ if the circum¬ 
stances of that case, and to whicli circumstances alone Lord 
Mam^tid^ doctrine is applicable, arc considered. In the 
case of Cocking v. Frasen' there was no stranding, as in JJmt- 
nett V. Kensington ; there was no disability in the ship to pro¬ 
ceed to her destination, as in Dyson v. Ihmcrqft^ which, 
therefore, created a total loss of the voyage. In Cocking v. 
Fraser it is most evident, nothing being stated to the con¬ 
trary, that the reason wliy the ship did not proceed to her 
port of destination was because the cargo was of no value 
through perils of the sea; this, therefore, was a voluntary, 
and not a compulsory abandonment of the further prosecu¬ 
tion of the voyage, which will not, therefore, warrant an 
abandonment as for a total loss, nor could the assured recover 
as for partial loss, because the cargo was one enumerated in 
^*d^***8S the policy. Mr. Serjeant Marshall^ in his 'Irealise on the 
Law of Insurance, has made this clear, for he has said, 
** iherrfore the ship did not proceed to Figara^ Since I 
published the fifth edition of this work, I have been favoured 
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by a learned judge now living, witli the paper-book of one of 
the learned judges who decided the case of Cocking v. Frasetf 
and neither the special cose, nor does iny private note con¬ 
tain the word therefore: but it is quite apparent that the labove 
learned author has only inserted as a consequence, what every 
body must discover to be so, in sense and reason. 1 have 
ever understood it to be due to every judge, to take his words 
with reference to the case before him, and not to state his 
doctrine in the abstract, or as a general proposition without 
allusion to the paiticular circumstances of tlie case then in 
judgment. Looking at the case of Cocking v. Fraser^ in this 
view Lord Man^ld^s doctrine is no more than this: ‘‘ If the 
commodity (being one of the enumerated cargoes) spe- 
cifically remain, though it may be so damaged as to render 
** it, on that account, the subject of total loss, if it had not 
been included in the memorandum, the underwriter is dis- 
charged, because there has neither been a stranding, nor 
has the voyage of the ship been put an end to ly any of the 
perils mentioned in the policy^ but because the assured did 
not chuse, on account of the state of the cargo, to proceed 
to the port of destination.” The wisdom of such a decision 
is apparent, for otherwise it would be a constant temptation 
to the assured, whenever a cargo of this description was not 
likely to reach the port of destination in a sound state, by 
giving notice of abandonment, to throw a loss upon the 
underwriters, by voluntarily giving up the further prosecution 
of the voyage^ to which they are not liable by the terms of 
the memorandum. 

On such grounds as these, I conceive, it was that the case ana 

of Dyson v. Bmxrqfi was decided.* It was an action on a policy Rowerofr, 

on fruit on board the ship Tartar^ at and from Cadiz to 

* ^ Pyll 474* 

London^ with the usual memorandum. The plaintiffs were 

interested in the fruit. The Tartar sailed upon the voyage 
insured with the fruit on board: but having met with tem¬ 
pestuous weather and contrary winds, was forced to put into 
Pdlmtty and afterwards into Santa Crux. In the course of this 
voyage the fruit received so much damage from the' sea-water, 
that, on its arrival at Santa Cruz, it was rotten and stunk 
to so great a degree that the government prohibited the land¬ 
ing it, and it wai^ therefore, thrown overboard. T/te skip 
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aho was so mmh damaged in the ccmrse qf the voyage^ as to be 
unable to proceed upon the voyage^ and was necessarily sold* 
On this special case, the question came before the Court. 

Lord Alvanley. — If I understand the policy, as restrained 
by the memorandum, the underwriter agrees, that all com¬ 
modities shall arrive safe at tlie port of destination, notwith¬ 
standing the perils insured against; but that he will not be 
liable to pay for any partial loss on fish, or the other articles 
contained in the memorandum, becayse those commodities 
being liable to deterioration, from many circumstances inde¬ 
pendent of the peril insured agjiinst, he would continually be 
harassed with claims for partial loss alleged to have arisen fropi 
the perils mentioned in the policy. Unless, therefore, the 
consequence of the damage sustained be the total loss of the 
commodity, the underwriter does not agree to be answerable; 
but if tlie commodity be totally lost to the assured, he under¬ 
takes to pay. If this be not the meaning of the memorandum, 
it is badly expressed; and the underwTiters would have done 
better if they had said, that they w^ould not be answerable, 
unless the commodities enumerated actually went to the bot¬ 
tom. The question is. What is a total loss ? I admit that 
the circumstances of cases like the present are generally sus¬ 
picious. If the voyage be protracted, deterioration neces¬ 
sarily takes place; and it becomes tlic interest of the captain 
and mariners to turn the injury into a total loss. But this is 
a matter for the consideration of a jury. We ought, indeed, 
to look at the case with some suspicion, where there is so 
much temptation to throw the cargo overboard. But here it 
is found that the necessity of so doing arose from sea-water 
shipped during the course of the voyage; and that the com-; 
modity was in such a state, tliat it could not be suffered to re¬ 
main on board consistently with the health of the crew. In 
consequence of this necessity, therefore, the commodity was 
annihilated, by being thrown overboard. Had it not been so 
annihilated it would have been annihilated by putrefaction* 
.and is it not as much lost to the assured, by being thrown 
overboard, as if the captain had waited until it had arrived at 
complete putrefaction ? The case of Cockir^ v. Fraser was the 
pnly thing which raised any doubt in my niind, and it is cer* 
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tainly a very strong case. But the authority of that case is 
much shaken by the observation of Lord Kenyon upon it, in 
Burnett v. Kemington, I suspect that the words of no 
value,” applied to the cargo in the case of Cocking v. Frhser^ 
are somewhat too large, and that the fact was, not that the 



serve it, but that it was so much damaged as to be no longer 
valuable to the owners, because it was not worth carrying 
to the port of destination. Lord Kenyon^ speaking of Cocking 
V. Fraser^ says, that he cannot subscribe to the opinion there 
given, that “ if the commodity specifically remain, the under- 

writer is discharged.” I think myself^ therefore, at liberty 
to vonsider the case of Cookings. Frasery as something less 
strong than it appears to bo. I'lie question then is, Whether 
the loss, which has liappencd, be not as much a total loss as if 
the waves liad carried the cargo overboard, or, as if it had 
been directly prevented from arriving at the port of destina¬ 
tion, by some of the perils insured against? I never have un¬ 
derstood that the underwriters insure fish against no perils, 
w'hich do not end in a total annihilation of the commodity. 
Wlien the loss arises from capture tlic commodity remains 
in existence in the hands of the enemy ; and yet this loss is 
us much within the policy as a loss arising from the wreck of 
the ship. I must now take it, that the circumstances, under 
which the cargo in this case stood, were such that sea-damage 
liad so operated as to make it impossible for the captain to 
keep it any longer on board. Whether the cause of the loss 
were direct or indirect, it produced a total annihilation of the 
commodity.” The other judges concurred, and there was 
judgment for the plaintifls. 

Nor is the substance of Lord Mansjield\ doctrine, in Cock¬ 
ing V. Frasery very different from what tell from Lord Kenyon 
in the following case: 

For in an insurance on fruit from Lisbon to London^ it ap¬ 
peared that the ship was captured, and re-captured, brought 
into Portsmoulhy and afterwards arrived at Lmidon : but the 
cargo, by the capture, re-capture, and consequent length 
of the voyage, had sustained a damage of 8o/. per cent. The 

assured. 
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assured, however, never heard of the capture till the ship was 
safe at Portsmouth^ and then he offered to abandon. 

Lord As there has been no stranding, there 

caniit)t be a rccovtay for a partial loss. The question then is. 
Whether the assured can recover for a total loss? Had the 
plaintiff heard of tlio capture only, lie might have abandoned: 
but he hears nothing of the accident till the ship is in safety- 
The cargo arrives at the port of destination ; and though it 
, is good for very little', yet it has invariably been held that the 
voyage must either be lost, or the cargo, if it be one of those 
nienlioned in the momoranduin, must be wholly and actually 
destroyed to entitle tlie iussured to recover.’’ The plaintifF'^vas 
nonsuited. 


Anilerson v. 
The Roy.ll 
Exch.Assur. 
Company, 

7 East, 38. 


And in another case, where the right to abandon a cargo 
of corn under proper circumstances was admitted, still that 
abandonment must be made in a reasonable time, while the 
loss continues total in its nature. But the assured must not, 
instead of abandoning, fake to the cargo nearly during a 
month, and work it as upon his own account, never electing 
to abandon till the whole cargo is nearly taken out, and till he 
finds it will not answer to keep it. Tliis was a case of strand¬ 
ing; but the underwriters in tliis company are only liable in 
case of total losses, or where the average i^generaly leaving 
out the clause respecting a stranding of the ship, (a) 


{a) Whore uiulerwriters o*i "oods exempt themselves from particular 
average, where the* ship was wrecked, the goods brought on shore, so da¬ 
maged, as to become unprofitable, an abandonment could not turn this 
into a total loss, as the thing existed. Thomson v. Royal Exchange Assnr* 
Co, 16 Easty 214. 

Insurance upon rice free of paritcniar average, from Charlestown to 
Liverpool; the ship arrived at Liverpool; but before she came to her moor¬ 
ings, she ran aground, and was wrecked, and the whole cargo greatly 
damaged, taken out in craft, carried to the consignees at Liverpool^ and 
sold, and produced little more than freight and salvage; but the rice did 
not produce sufficient to pay the freight. The Court were of opinion this 
was a case of particular average only, and therefore the underwriter was 
exoiTiptc<l by the warranty. Glefinie v. The London Assur, Comp. % M. ^ S. 
371, Baxyv, Milford^ 15 East, 559., was referred to as an authority for 
this decision. 


The 
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The effect of the memorandum has been also recently 
discussed by the whole Court, in an action on a policy on 
^slieat and coals, the declaration stating the loss to be by de- 
tention. It appeared in evidence that the ship was forced by 
stress of weather into Elltf harbour in Ireland^ and there 
happening to be a great scarcity of com there at that time, 
the people came on board the ship in a tumultuous manner, 
took the government of her from the captain and crew, and 
weighed her anchor, by which she drove upon a reef of rocks, 
where she was stranded, and they would not leave licr till 
they had compelled the captain to sell all the corn (except 
about 10 tons) at a certain rate- The lo tons were lost in 
consequence of the stranding, by which it was damaged, and 
obliged to be thrown overboard. The ship afterwards ar¬ 
rived with the rest of the cargo at the place of destination. 
A verdict was found as for a total loss. A motion was made 
for a new trial. There were other points in the cause, one 
of which has been already considered. As to this upon the 
memorandum. 

Lord Kenyon said — ‘‘ This being a policy upon com, the 
memorandum states that the underwriter will not be liable for 
any average, unless general, or the ship be stranded. And I 
am of opinion that this is not a general average; because the 
whole adventure was never in jeopardy. There is no pre¬ 
tence to say that the persons, who took the corn, intended 
any injury to the ship or any other part of the cargo but the 
corn, which they wanted in order to prevent their suffering 
in a time of scarcity. Therefore the plaintiffs could never 
have called on the rest of the owners to contribute their pro¬ 
portion, as upon a general average. On the meaning of the 
memorandum I have no doubt. The articles there enumerated 
arc of a perishable nature: as it might be difficult to ascer¬ 
tain whether their being damaged arose from any accident, or 
from the nature of the articles themselves, this memorandum 
is inserted in all policies, to prevent disputes; and by it the 
underwriters expressly provide they will not pay any average 
unless general, or the ship be stranded. When a ship is 
stranded, then the underwriters agree to ascribe the loss to 
the stranding^ as being the most probable occasion of tlic 
damage, tltough that fact cannot always be ascertained. 

Therefore 
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Therefore here all the damage done to the cargo thrown over¬ 
board may be ascribed to the stranding; but the objection is, 

that the declaration imputes the loss to anotlier cause.’* 

« 

Mr. Justice Bnller. — “ With respect to the objection, that 
il)is does not t^Il within the reason of the memorandum, there 
are only two instances, in which the owner may recover an 
average loss on the articles there enumerated; either where 
the average is general, or where the loss arises from the 
stranding of the vessel. Now this cannot be said to be a ge¬ 
neral average, li)r the reasons already given. And as to tlie 
other instance of straiiding, the plaintiffs are entitled to re¬ 
cover for any Joss occasioned to the cargo in consequeucc^’of 
the stranding, provided it be a direct and iinincdiate const*- 
qucncc of stranding: but they cannot recover for that which 
was taken by the mob; for that was not the cotisequence of the 
stranding, but on the contx'ary, the stranding was occasioned 
by the mob coming on board for tlic corn. The rioters took 
possession of the ship in order to get at the cargo; but this 
loss cannot be ascribed to the stranding. Suppose the mob 
had taken out too quarters of corn before the ship hud been 
stranded, and had used no throat to destroy the whole, if it 
Avere not delivered to them, it is clear that the underwriters 
would not be liable. Then the fact of their taking the corn 
after she was stranded is as much unconnected with that cir¬ 
cumstance as if it had been before. But the loss which hap- 
pcnwl to that part of the cargo which was thrown overboard, 
being jiscribable to the stranding, and being a direct andim- 
inetliate consequence of the peril insured against, might have 
been recovered, had there been any count in the declaration 
ajiplicable to a loss by stranding.” 

Still it remained a question, which has been much agitated 
in IVeUmimter Hall, whether the words unless stranded were 
to operate as a condition, so as to allow the assured to recover 
for a partial loss of the commodity, if that event happened, 
though it could be shewn demonstrably that no part of the 
loss had arisen immediately from the act of stranding. 
Lord Kenyon^ in a case before him at Nisi Prius^ upon this 
subject, had been of opinion, that as the general mode of 
construing deeds, to which there are exceptions, was to let 

the 
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the exception controul the instrument, as far as the words of* 
it extend, and no further; and then upon the case being 
taken out of the letter of the exception, the deed operates in 
its full force; so the stranding of the ship put fish in the-same 
condition as any otlier commodity not mentioned in the me¬ 
morandum; for otherwise there would be very considerable 
difficulty in ascertaining how much of the los^ arose by the 
perils insured against, and how much by the perishable na¬ 
ture of the commodity, which w'as the very thing the memo¬ 
randum intended to prevent, 

This point, however, still remained in doubt, till the fa¬ 
mous cause of Burnett v. Kenshigtotiy which was as much dis¬ 
cussed as any case tlmt over arose at Guildhall^ and which, 
after three trials by and tw'o special arguments upon the 
case reserved at the last of those trials, was at last uuani- 
mously decided by the whole Court, in favour of the assured. 

It was an insurance on fruit, the policy containing the usual Kumett v. 
memorandum, and the declaration stated the loss to be that 

. , 7 ^ tr.TiKrji, 

the vessel by the perils ot the sea was stra?ided^ bulged, and -iic. 
destroyed, whereby the goods were lost. The case stated 
that the vessel in the course of her voyage struck upon a 
sunken rock, on wliicli she did not remaio, but in conse¬ 
quence of it, several of her planks were started, and the 
W'ater immediately flowed itito the hold and over the cargo; 
that on the same day she was stranded at Scillj/, by direction 
of the pilot for the preservation of ship and cargo. While 
she continued on the beach the water again flowed in over the 
cargo, which was very much damaged, and a small part was 
left at Scillij as wholly unfit for use.* The ship recehyd no 
damage in consequence of the siraridlng* Tlic damage she re¬ 
ceived w'as entirely from the rock, on which she struck; pai r 
of the damage the cargo received was occasioned by tiie water 
flowing into the ship, previous to her being laid on the beach, 
and part was occasioned by the water that flowed in allej- 
wards; but the cause of the water flowing in arose entirelv 
from die ship striking On the rock, and not from any mischiei 
done to the ship by the stranding. After full Argument, ana 
consideration of all the cases, 
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Lord Ke 7 iyo 7 i said— “ The words of this policy arc in ge¬ 
neral terms, including all cases; then comes this memoran¬ 
dum, corn, fruit, unless general, or the ship be 
stranded.” This therefore lets in a general average; and I do 
^ot know how to construe the words grammatically, but by say¬ 
ing that if the ship be stranded, then it destroys the exception, 
and lets in the general words of the policy. If a general pro¬ 
vision be made in any deed or instrument, and it is there 
said that certain things shall be excepted, unless another thing 
happen which gives effect to the general operation of the 
deed, if that other thing do happen, it destroys the exception 
altogether. My two opinions that have been referred to, the 
one in the Nisi Prtus case, and the other in Nesbitt v. LusJt- 
ington, have no weight with me as judicial authorities; but I 
confess 1 have not been able to extricate my mind from the 
reasoning that led me to the conclusion in those cases. With¬ 
out inquiring into the reasons for introducing this exception, 
on the grammatical construction of the whole, I have no 
doubt.” His Lordship then went into a consideration of the 
cases of Cantillon v. The London Assurance Company^ Wilson 
y. Smithy and Cocking v. Fraser; and proceeded — ‘‘ If it 
had been intended that the underwriters should only be 
answerable for the damage that arises in consequence of the 
stranding^ a small variation of expression would have re¬ 
moved all difficulty; they would have said, unless for losses 
arising by stranding.” But in the body of the policy they 
have insured against all losses from the causes there enu¬ 
merated, which include stranding; and then follows this 
memorandum, the evident meaning of which free from 
average unless general, or unless the ship be stranded ; so that 
if the ship be stranded, the insurers say they will be answer¬ 
able for an average loss. That appears to me to be the true 
sense and the grammatical construction of the policy; and 
therefore I am bound to give the same opinion I formerly 
gave, not because I gave that opinion, but because 1 am con¬ 
vinced by the reasoning that led to it.” 

Ashhurstj Grose9 and Lawrence^ Justices, also delivered 
their opinions, and judgment was given for the plaintiff. 


There 
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Tliere is indeed a case in Sir John Strange'% Reports, which BojfieW v. 

seems to militate affainst the above decisions of CbcfcW v , 

r» 1 ^ T ° 7 ^ ' aStra.io65. 

Andrews v. Vaughan* 


Upon the execution of a writ of inquiry before Lord Hard-- 
mickey when Chief Justice, it appeared, that the defendant 
was on insurer to the amount of 2cqL upon corif, the value of 
which was 217A; that the corn was so dainagcti in the voyage, 
that it sold for 67/. only, and the freight came to 80/. The 
question upon this case was, Whether, as the freight ex¬ 
ceeded the salvage, this was not to be considered u total loss ? 
The Chief Justice was of opinion, that within the reason of 
deducting the freight, when the salvage exceeds it; the 
plaintiff in this case, wherein it fell short, was entitled to have 
it considered as a total loss. The jury accordingly found for 
the plaintiff. 


Upon this case, it may be observed, that it was decided 
prior to the introduction of the clause, upon which so much 
has lately been said; and consequently, such a decision can 
have no weight now, because the law is altered on account of 
the agreement of the parties. Indeed the case I am about to 
cite was exactly similar in circumstances to Boyjield v. Br<rwn: 
but Lord Man^ld in his charge to the jury gave a very dif¬ 
ferent direction, and the jury found accordingly. 

It was an action brought on a policy of insurance on goods, Mason v. 
on board the Hap^ Rec&oerpy at and from London to SL Au-- ’ 
gustinei to recover for a total loss. The cargo was peas^ after Hil. 
which, in a former case on the same policy, were held to 
fall within the general denomination of corw, in the memo- Vide ante, 
randum at the foot of the policy (a). The peas arrived at the 
place oC destination; but being much damaged, the produce 
of them was less by about three fourths tlian the freight, which 
on account of the ship’s arrival at the port of discharge, be¬ 
came due. The defence set up by the underwriter was, that 
if the goods mentioned in the memorandum arrive at the 

(a) But the Court of Common Pleas held that Rice is not Corn within 
the mecuuDg of this memorandum. SgqU v. BoiArdUlionj % New Rep* aij. 


market, 
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market, though a loss amounting to a total one has happened, 
the underwriters are not liable. Four or five witnesses con¬ 
versant in settling losses upon policies being called, proved, 
that .the usage was, in such cases, to hold the underwriters 
discharged. 

Lord Mansjield told the jury — « This was a question of 
consequence, and it turned upon the general import of the 
exception: the witnesses examined have put it on that point; 
and they hold, that if the specific thing come to the port of 
delivery, the underwriter cannot be called on. How did this 
matter stand before the year 1749 ? When the policy was ge¬ 
neral, and operated as an indemnity, there was little difference 
between a total and a partial loss. His Lordship here stated 
the determination of Boyjield v. Browuy whicli, he observed, 
was prior to the clause in question. But tlie cases now stand^ 
upon the memorandum, which is in very general words. The 
question is, whether the usage has not explained the generality 
of the words ? If it has, every man who contracts for a policy 
under usage, does it as if the point of usage were inserted in 
l)is contract in terms. The witnesses examined all swear it 
to be understood^ that if the specific thing comes to market, 
the memorandum warrants the insurer to be free from any 
demands for an average, or partial loss.” The jury found for 
the defendant. 


Vid.* ante, 
>•. 2. p 9'), 


Hie case of Bo^Jield v, Bvov:n has certainly been overturned 
Ly tills decision, which was recognized as a proper determina¬ 
tion in tlie case of Baillie v. Modigliani^ before cited, where 
Mr. Justice Bnller said, that the case in Stratige^s Reports had 
been expressly over-ruled by the Court in the case of Mason 
S/emray, 


Wlien the quantity of damage sustained in the course of the 
voyage is known, and the amount which each underwriter 
upon the policy is liable to pay is settled, it is usual for the 
underwriter to endorse on the policy, “ adjusted this lossy at 
so much or some words to the same effect. This is 

called an adjustment. 


It 
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It has been held by Lord Ellenborough^ that if an agent had Richardson 
subscribed the policy, and had authority so to do, he has also slttingiafter 
authority to sign the adjustment. 

. 4. note. 

It has been determined, that after an adjustment has been ,, 
signed by the underwriter, if he refuse to pay, the owner has 
no occasion to go into the proof of his loss, ov any of the 
circumstances respecting it. This, it is said, has been the 
invariable custom upon this subject; which seems perfectly 
Just, as the underwriter has under his han^ expressly admitted, 
that the plaintiff has sustained damage to a certain amount. 

To be sure, if any fraud were discovered in obtaining the ad¬ 
justment, that might be a ground for setting it aside: but 
supposing the transaction fair, as we must always do till proof 
is given to the contrary, the rule of not suffering the adjust¬ 
ment to be contradicted is fair and equitable. 

An action was brought by the plaintiff against the defend- Hogv. 
ant, on a policy of insurance, which the latter underwrote in 
November 1743, on the ship George and Henry, Captain Bowery Trin. 1745, 
at and from Jamaica to London, with a warranty annexed to BtawesLex 
the policy, that the ship should sail from Jamaica with the Mer.aio. 
fleet that came out under convoy of the Ludlcm Castle man of 
war. The ship sailed with the fleet under that convoy, but 
was damaged so much, as to oblige her to bear away for 
Charlestonson, where she was condemned and broken up. The 
plaintiff demanded bis insurance; and all the underwriters* 
being satisfled of the truth of the case, paid their loss, except 
the delcndant, who went so far as to settle it, and, according 
to the custom upon these occasions, underwrote the policy in 
lliese words: “ Adjusted the loss on this policy at ninety- 
eight pounds per cent., which I do agree to pay one month 
afterdate. London, ^X\i July, 1745, Hemy Gouldney!^ 

When the note became,due, he insisted on fuller proof, 
particularly of the ship’s sailing with convoy, and her con¬ 
demnation ; but as it always was the custom, after adjustment 
and a promise to pay, never to require any further proof, but 
to pay the loss ; and Lord Chief Justice Lee being of opinion 
that this was to be considered os a note of hand, and that the 
plaintiff had no occasion to enter into the proof of the loss, 

VOL. r. o the 
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Bejwes Lex the jury fduxid a verdict for the plaintiff. Tlie same rule was 
Mejc.308, following year in another case, before Lord 

Chief Justice Lee, between Hewitt and Flexney, 

* 

The words used by Lord Chief Justice Lee arc extremely 
large, and perhaps the true rule upon the subject may be 
better collected*from the two following more modern cases:— 

Rogers V. Case on a policy of insurance on ship and goods from Lon- 
tingfaftw' don to Shelborne^ in Isova Scotia, The policy had been ad- 
Ch * t just^ by the defendant at 50 per cenLy and it was contended. 
Combo, that he was now bound by that adjustment. On tlic other 
3 Lsp. Rep. it ^ras artrued that the adjustment was not binding; and 

489, Acc. > » J ^ 4 

that if it were, it ought to have been declared upon s})ecially. 

Lord Kenyon said, that he did not tliink it necessary to de¬ 
clare on the adjustment specially, that it was jn imd facie 
evidence against the defendant; but if there had been any 
iniscoiicepLion of the law or fact, upon which it liad been 
made, the uiiderwriler was not absolutely concluded by it. 
Tins turned out to be the case; and there was a verdict for 
the defendant. 

Dc Garron So ill a Still latcr casc, the jdaintiff went to trial, having no 
other evidence to produce but tliaadjiistnicnt; and the wil- 
Tiiu. 1795. ness, who proved it, swore, that doubts, soon after they had 
signed it, arose in the minds of the underwriters, and they 
refused to pay; u))ou which Lord Kenyon said, that under 
these circumstances the [)luintifl' must go into otlier evidence, 
Michaelmas w'hicli not being prepared I0 do, he ua.s non.suited. In the 
-Vceo - following term a motion was made to set a.side the nonsuit, 
upon tlie ground that aii adjustment was primd fade evidence 
of the whole case, and threw the onus prohandi upon the un¬ 
derwriter, and that it amounted to no more than proof of the 
defendant’s subscription to the policy. 

\jOxdi Kenyo 7 i ,— “ 1 admit the adjastinent to be evidence 
in the cause to a certain extent; but I thought at the trial, 
and still think, that when the same witness, who proved the 
signature of the defendant to the adjustment, said that doubts, 
soon after the adjusiinent took place, arose in the minds of 

the 
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the underwriters, as to tlie honesty of the transaction, and 
they called for further proof, the plaintiff should have pro¬ 
duced other evidence: and that shutting the door against 
enquiry after an adjustment, would be putting a stop to can¬ 
dour and fair dealing amongst the underwriters.” The rale 
was refused. * 

It has been lamented that this case has not been reported 
in the Term Reports, it being presumed that an accurate 
statement of the evidence would have clearly shewn that the 
decision of the learned Judge at Nisi Prius, and afterwards 
of the Court of King's Bench, was correctly right; that jus¬ 
tice was done; and that under the particular circumstances 
of the case it might have been a very proper exception to the 
rule as laid down by Lord Chief Justice Lee. And then the 
learned author goes on to shew, that in his opinion the case 
of De Garroii v, Galbraith is not reconcileable with Rogers v- 
Maylor; nor with that candour and fairness which ought to 
preside in the litigation of all commercial questions. 

For the omission in the lenn Reports J am not answer- 
able : but as I was counsel in the cause of De Garron v. Gal- 
hrailh^ 1 can vouch for the accuracy of the statement: and 
being a case decided the Court on luotiou, I confess it seems 
to me entitled to as mucli consideration as a case decided by a 
single Judge, Jiowcver eminent tliat Judge may have been. 
Indeed, 1 do not see any great dilhculty in reconciling the 
doctrine contained in tlic latter with that of v. Maylor^ 

and Christian v. Combe. '^Fhev all a^rrcc, that the effect of the 
adjustment is to throw the onus probandi upon the under¬ 
writer: and if j immediately after signing, doubts arise about 
the honesty of the transuclion, and those doubts are instantly 
communicated, the assured ought not, with a knowledge of 
tliis, and that the same witness, who pro\es the adjustment, 
can also prove the communication of the doubts, to proceed 
to trial upon the adjustment only, as he did in De Garron v. 
Galbraith^ for then he has had the notice, which the learned 
author alluded to thinks ought to be givem, that the fairness 
ot the transaction would be ilisputed. The only objection I 
ever matlc to the case (d' Hog v. Goufdney is, that Lord Chief 
Justice Lfr la^^s down thi* rule loo generally, being stated 

o 'J witl;i)ut 
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without any exception, whereas the rule does admit of except 
tions. But hobody ever presumed to find fault with that de¬ 
cision, where it probably was not necessary to state the ex¬ 
ceptions. But still the comparison, without an exception, 
might mislead; for a promissoiy note, the signature being 
proved, only shifts the burden of proof of fraud on the de¬ 
fendant. I, therefore, still think the rule respecting adjust¬ 
ments is to be better collected from the modern cases. And 
in addition to the cases heretofore decided upon the subject, I 
have now to bring forward the opinion of Lord Ellenb&rong/if 
who has, as I conceive, in two very modern cases, confirmed 
the notion entertained by jLord Kenyon and the Court of 
King’s Bencli in his time. In Hibbert v. Champion^ the ship 
Gafiges had sailed from the Denons, under convoy of the Eunj 
sloop of war, on tlic I2th Decernber 1805, for Partsmoidh^ and 
before her arrival there, was captured by a French privateer. 
The defence was, that a letter from the captain, dated 5th 
December^ stating, that he was to sail with the Fniy^ though 
received on the 6th December, had not been communicated to 
the underwriter before efFcctiiig the policy, which was not 
done till the 12th, the broker having said only that the ship 
had sailed about three wrecks. To this it was said, that the 
defendant, after reading the letter in question, with several 
others written subsequently, had, on the i2tli March 1806, 
adjusted the policy, on which adjustment the plaintiff relied, 
and compared it to the case of an actual payment. But 

Lord Ellenborough said — “ IF tlie money has been actually 
paid, it cannot be recovered back, without proof of fraud: 
but a promise to pay will not, in general, be binding, unless 
founded on a previous liability. What is an adjustment? It 
is un admission, on the supposition of the truth of certain 
facts stated, that the assured arc enthled to recover on the po¬ 
licy. Perhaps, if properly stamped, it might be declared on 
jis a promissory instrument. Here it is a mere admission, 
and tlicre was no consideration for the promise it is supposed 
to prove. An underwriter must make a strong case, after ad¬ 
mitting his liability: but until he has paid the money, he is 
at liberty to avail himself of any defence, which the facts or 
the law of the case will furnish ” It is quite evident, that 
His Lordship here considered an adjustment as shifting the 

12 burden 
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burden of proof from the assured to the underwriter; but by 
no means shutting out the latter from any ground of defence^ 
which either the law or the facts would supply. In the par¬ 
ticular case the jury thought the letter relied upon, would 
have made no difference; but it was submitted to their con>*> 
sideration by Lord Ellaibvroiigh ; and the plaintiff had a 
verdict. 

The other case was where the plaintiff in an action on a 
policy, from lAvey^pool to Provence^ with or without letters of 
marque, had given in evidence an adjustment on the policy 
signed by the defendant, and proved that, previously to its 
being signed, an account had been posted up at UoycTs, 
which the defendant must have seen, stating, that the skip on 
her way oiit had chased evet'y thing that she saw^ and had at 
last been captured in the Gut of Gibraltar^ through the 
cowardice and mismanagement of the master. The defendant, 
when he signed the adjustment, said, it was not likely the 
ship should have been lost by cowardice, when the captain 
was killed in the engagement. On the part of the defendant 
it was proved, that the ship, from the time of her sailing from 
Liverpool^ had been in the constant habit of cruizing for 
prizes; and, therclbre, it was said to be a deviation. On the 
other side it was contended, that as no fraud was practised 
upon the defendant, when he signed the adj^istment, and as 
the notice had intbrmoil him of tlie supposed deviation, it was 
to be considered as conclusive against him. But 

Lord FAlenborough said, the adjustment was primti facie 
evidence against the defendant: but it certainly did not bind 
him, unless there was a full disclostire of the circumstances of 
the case; unless they were all blazoned to him as they really 
cxisted(«). Therefore if the jury should think that thedefendant, 
by reading the notice stuck up at Lloyd^s^ had his attention 
drawn only to the manner in which the ship was captured, 
and was not roused to the previous deviation with which he 

(a) An adjustment and payment shall not prevent the mistake from be¬ 
ing set right, if there was a mistake in fact; and that whether the name of 
the underwriter was'struck o£J)oth the adjustment and policy. See pett. 
<Jh. on Return of Premium; iliuy v. Christie, where there appears a 
knowledge of the facts at the time of the settlement. 

o 3 
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ajter'wards became acquainted^ his liability to the assured would 
be discharged^ notwithstanding the adjustment, Ilis remark, 
when he signed the adjustment, seems to shew, that he had 
then only considered the conduct of the master at the mo¬ 
ment of the capture: and the expression of the ship having 
chased every thing, did not of jieccssity imply a deviation, 
since from carrying a letter of marque she might be considered 
as at liberty to chase, so that she continued in the line of the 
voyage, {a) 

Thelluson The spirit of this rule was adopted in an insurance upon 
Dougr^oi. goods, on board a foreign shim “ tlic policy to be deemed 
“ sufficient proof of interest in case of loss/’ The defcndaiit 
suffered judgment to go against him by default; and on a 
motion to set aside the writ of enquiry, the C'oun of King’s 
Bench said, that although such a policy would be void, if 
made upon a ship of this country, by virtue of the statute of 
the 19th 2. c. 37., yet tlie statute did not extend to po¬ 
licies on foreign ships; and in this case tlie underwriter, having 
suffered judgment to go by defaijlt, has confessed the plain¬ 
tiff’s title to recover; and the amount of that loss was fixed 
by his own stipulation in the policy, and which he cannoi 
now controvert. 

One rule rel£y;ive to adjustments remains still to be men¬ 
tioned, which is, that if an insurer pay money for a total Joss, 
and in fact it be so at the time of adjustment; if it aftcr- 
waids turn out to be only a partial loss, he shall not recover 
back the money so paid to the insured. But substantial justice 
is done by putting him in the place of the insured, and giving 
him all the advantages that may arise from the salvage. 

This rule was settled by the King’s Bench in the year 1766. 
It was an action on the case for 200/. upon an indebitatus as^ 
1966. post, sumpsit, for so much money had and received to the use of the 
plaintiff. Non assumpsit was pleaded, and issue joined. It 
Avas brought by the insurer against the insured, to recover 
back what he had paid him. At the trial a case was reserved 

(a) I cannot close this subject without saying, that the Reporter, Mr. 
CampbeUi has, at the close of the last ca^e, inserted a very sensible and 
IcArned note upon the effect of an adjustment. 
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for the opinion of the Court. The facts were; that a policy 
had been underwritten by the plaintiffi for the insurance of 
any of the packet boats that should sail from Lisbon to FaU 
mouthy or such other port in England as His Majesty should 
direct, for one whole year, commencing the ist of October 
1763, and to continue to the ist of October 1764, inclusive, 
upon any kinds of goods and merchandizes whatsoever: and 
it was agreed, that the goods and merchandises should be 
valued at the sum insured on such ])acket-boat, without farther 
proof of interest than the policy, and to make no return of 
premium for want of interest, being on bullion or goods. 

The case then stiites, that the defendant had an interest in 
bullion on board the Hanover packet, being one of the King's 
packets between Lisbon and Falmouth ; that on the 2d of Dt'- 
cemher 1763, it was totally lost off* Falmouth^ in a voyage be¬ 
tween Lisbon and Falmouth; and the loss was adjusted in 
\vriting under the policy, in the words following: — Ad- 
justed a loss on this policy at looL’per cent.^ the Hanover 
“ packet, Captaiji Sherborn^ being totally lost at Falmouth, 

“ Should any salvage hereafter be recovered, the insured pro- 
inises to refund to the insurer whatever he may so recover, 
in such proportion as the sum insured bears to the whole 
interest. London^ 23 October 1764, for Rickard Seward^ 

Michael FirthJ^ 

'Jiie insurer paid the whole money insured, which was 200/. 

Jn Ap 7 'il 1765, tlie iron trunk, which contained all the bullion, 
was fished up; and thereby all the bullion was recovered 
without prejudice, and delivered to tlie defendant. The de¬ 
fendant's expence of salvage amounted to 63/. 8s. 2r/., and de¬ 
ducting that sum I'or salvage, the nett proportion of his share 
came to 206/, i is. I'lie plaintiff's pzoportion thereof in 
respect of his subscription, amounted to 48/. 4s. which was 
paid into Court. 

The question was, Whether the plaintiff’ w'as entitled to 
recover ? 

The Court heM, that this was a policy of a peculiar sort; vide pest, 
and that it was good within the exception of the 19th Geo. 2. 

o 4 c. 37., 
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c. 37.5 ’which says, that certain policies of a particular forin 
shall be void, except on effects from any port in Ewrope or 
America^ in the possession of the crowns of Spain or PortugaL 
This IS a mixed policy: partly a wager (a) policy, partly an 
open one: it is a valued policy, and fairly so, without fraud 
or misrepresentjttion. Therefore the loss having happened, 
the insured is entitled to recover as for a total loss. The in¬ 
surer agreed to the value; and cannot be allowed to dispute 
it. The insured has received the money for a total loss; and 
there is no want of conscience in retaining it. The cases 
cited at the bar, only tend to shew, that where it appears, 
before adjustment, to be but a partial /055, the underwriter 
shall pay no more than the real damage; the reason of which 
decision is, that the insured must shew the whole case as it 
then stood. But in the present case, there was a total loss at 
the time of the adjustment. The adjustment in this case makes 
an end of the question. Here is a solemn abandonment, and 
a solemn agreement, that the insurers shall be content with 
salvage, in such proportion as the sum insured bears to the 
whole interest.’* There was a total loss at the time of the 
adjustment (wliich is the same as if the damages had then been 
recovered in an action). Here is no sort of fraud, nor any 
thing that is against any law: and to refund more than in 
that proportion would be contrary to the underwriter’s own 
agreement. Therefore the nett proportion only, in respect 
to the plaintifT'’s subscription after deduction of salvage, ought 
to be returned, and that is paid into Court. The posfca was 
ordered to be delivered to the defendant. 

(o) Is not this a mistake of the Reporter; should not the \\ ord be valued^ 
and not wager? 
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CHAPTER VII. 


Of General or Gross Average. 


A VERAGE, in that sense in which we are now to consider 3 Burr, 
it, signifies a contribution to a general loss; but in order 
to satisfy the reader, it will be necessary to give a more parti¬ 
cular description of it. 


Whatever the master of a ship in distress, with the ad- Mag. 55* 
vice of his officers and sailors, deliberately resolves to do, for 
the preservation of the whole, in cutting away masts or cables, 
or in throwing goods overboard to lighten his vessel, which is 
what is meant by jettison or jetson, is in all places permitted 
to be brought into a general or gross average; in which all 
who are concerned in ship, freight, and cargo, arc to bear an 
equal or proportional part of the loss of what was so sacri¬ 
ficed for the common welfare: and it must be made good by 
the insurers in such proportions as they have underwritten. 

In the works of writers upon commercial affairs, we very often Betwe:*, 
meet with the word Contribution, also signifying the thing 
Just described: and in a marine sense, average and contribu¬ 
tion are synonimous terms. 


Mr. Justice Lawrence says,—“ All loss which arises in con- Birkiey •. 
sequence of extraordinary sacrifices or expences incurred for 
the preservation of the ship and cargo, come within the de- Covington 
scription of general average. A description which Lord Chief aN.R.37S. 
Justice Mansfield adopts. 

* vessel carry¬ 

ing a press of sail to avoid a privateer, sustained damage, and the Court held it was not a general 
average. 


This obligation, whicji> by the laws of all the maritime 
countries in Evrope^ binds the proprietor of the goods or ship 
saved to contribute to the relief of those whose goods are 
thrown overboard, is founded on the great principle of dis¬ 
tributive 
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tribuiive jusiice; for it would be hard that one man should 
suffer by an act, which the common safety rendered neces- 
sarj': and that those wlio received a benefit from that act 
should make no satisfaction to him who had sustained the loss. 

This obligation, which is tacitly entered into by all who 
have property at sea, was introduced by the Rhodians, Their 
laws most equitably enacted, that all the property on board 
should contribute to this necessary and general loss; and in 
modern constitutions we find very little alteration in the doc¬ 
trine of averages, from that established at Rhodes. Similar 
regulations were made by the laws of Wisbuy, and, as J have 
already said, they are now become general. From Molloy 
we learn, that the Rhodian laws upon this subject were intro¬ 
duced into England by William the Conqueror. 

Beatves is of opinion, that in order to make the act of 
throwing the goods overboard legal, three things must concur. 

1st, That what is so condemned to destruction, be in con¬ 
sequence of a deliberate and voluntary consultation held be¬ 
tween the master and men. 

adly, That the sliip be in tILstress, and that saaificing ii 
part be necessary in order to preserve the J'est. 

3dly, That the .saving of the ship and cargo be actually 
owinu to the means used with that sole view. 

But of these the first and third propo.sitions may be doubted, 
as the second point alone seems to be all that is neccssar}^ 

It appears, also, by the laws of Wisbuy, that in an emer¬ 
gency of such a nature as to justify liglitening the ship, it was 
necessary first to consult the owner of the goods or the super¬ 
cargo: but if they would not consent, the merchandize might, 
notwithstanding their refusal, be ejected, if it appeared ne¬ 
cessary to the rest of the people on board; a regulation 
evidently founded in necessity, to prevent a sordid individual 
from obstructing a measure so essential to the general safety. 


Jf 
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If the ship ride out the storm, aud arrive in safety at the Beawes,r48. 
port of destination, the captain must make regular protests, 
and must swear, in which oath some of the crew must join, 
that the goods w'cre cast overboard for no otlier cause, but for 
tlie safety of the ship and the rest of tlie cargo. And as llie 
Jaw has autliorized such proceedings in case of imminent 
necessity, it will protect lliose who act hondjtdc^ and will in¬ 
demnify them against all consequences. I’hiis in an action of Mouse’s 
trespass against a man for throwing goods overboard, he 6 >. 

pleaded specially, that it was done in a storm, in a case of ne¬ 
cessity, 7 iavis levandce causa ; and S* that act had not been 
done, that the passengers must all have perished. I'he Court 
lield, that the pie;?, was good, and the defendant had judg¬ 
ment. 


It is evident, from one of tlie rules above stated, that there 
can be no contribution, without the ejection of some goods, 
and the saving of others; but it is not always necessary for 
tlie purpose of contribution, that the ship should arrive at the 
port of destination. 


If the jettison does not save tlu* sliip, but she perish in tlie 
>turii), there shall be no contribution ot such goods as jnay 
happen to be saved; because the object, tor whicli tlu^ goods 
were thrown overboard, was not attained. But if tiie ship, 
being once preserved by such means, and conlinuing her 
course, should afterwards be lost, the property saved from 
tlic second accident, shall contribute to the loss sustained by 
those whose goods were cast out upon tlie former occasion. 


Old. Lew. 
14. tit. Con¬ 
tribution, 
ai%. 15. 16. 
Ord. uf 
Hamburgh, 
Z Mag. Z40. 
Old. of 
Rotterdam, 
z Mag. 98. 
But see 
page 202. 


Magens^ in his preliminary Essay on Insurances, advances i Mag. 5*^. 
a different doctrine, aud contends, that if a ship be saved by 
throwing goods overboard, and atlerwards perisli by another 
calamity, the goods saved shall not contribute to the former 
loss. He puts a case to illustrate his meaning; but the ordi¬ 
nances above referred to, as will apjiear from the abstract of 
them in the pi'eceding paragntph, directly contradict his po¬ 
sitions, although he seems to have had those ordinances in 
view when he advanced them. It was necessary to say thus 
iiuich, because the doctrines of such an useful writer are 
often received implicitly; erroneous opinions are adopted and 

confirmed, 
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confirmed, because they are not accurately examined; and 
the more respectable the writer is, the greater is the dangeP 
which is to be apprehended. But what is still more reraarkablef 
in the very next paragraph to that I last mentioned, he puts 
a similar case, in which he admits that the goods saved ought 
to contribute. * 

The writers upon this subject have stated with much mi¬ 
nuteness and accuracy, the various accidents and charges, that 
will entitle the party suffering to call upon the rest for a con¬ 
tribution. I doubt wdietncr it be necessary to be so particular 
in tliis place; because, we may gather in general from the 
description given of average at the beginning of this chapter, 
that all losses sustained, and cxpences incurred voluntarily 
and deliberately, with a view to prevent a total loss of the 
ship and cargo, ought to be equally borne by the ship and 
her remaining lading. 

In the hrst six editions of this work, it was stated, that the 
damage sustained, in defending a ship against an enemy or 
pirate, such as the expence of curing and attendance upon 
the officers or mariners wounded in such defence, is a general 
average. For this position I had quoted i MagenSy 64.: but 
tliere had been no decision in the law of England upon the point. 
The position from Magens was not without support in the fo¬ 
reign jurists. Valhiy liv, 3., tit. 7., Des ADarieSy art, 6., the 
ordinances of Ljewis the 14th, and Le Guidon^ ch. ij. art. 4. But 
Emerigony ch. p. 41. & n, 8., and others, maintain Uie con¬ 
trary doctrine: and I believe it is quite clear that these expences, 
in point of practice, liave never been placed to the account of 
general average. This subject has now undergone con¬ 
siderable discussion, having been very ably and elaborately 
argued in the Court of Common Pleas; all the authorities 
quoted on either side referred to by the Judges; and after 
time taken for deliberation, their unanimous judgment was 
pronounced by Lord Chief Justice Gibbsy that neither the 
pence repairing a ship, injured by successfully resisting and 
beating off a privateer, thus reaching her desired port in 
safety; nor of curing the wounds of the sailors sustained in the 
action; nor the ammunition expended in the engagement, was 
the subject of general average. 


Lord 



Chap. VII.] GROSS AVERAGE. 


205 


Lord Chief Justice Gil/bs. — “ The doctrine of general 
average has its origin in the M/iodian law dejactUf “ ommum 
contrihutione sarciatur, quod pro omnibus datum estJ^ The dif¬ 
ferent states of Europe have made different regulations on this 
subject, all of them professing to follow the Rhodian law, but 
often differing from each other; and the foreign jurists have 
made very different comments on that law. In this country, 
there are no local regulations on this subject; we should, 
therefore, as in all doubtful cases, resort to the judgments of 
our municipal Courts, if this point had ever arisen there. 
There is nothing in any of the foreign jurists which we think 
ought to govern us on these points, unless they had been 
supported by admitted principles, decided authorities, or 
general usage. None of the decided cases apply to the pre¬ 
sent; and we have unfortunately been so long engaged in 
war, that instances of this kind must frequently have oc¬ 
curred : and as there appears to be no case, where a demand 
like the present has been made, we must conclude from that 
silence that no general usage, which could justify such a de¬ 
mand, has existed, and therefore that such losses cannot be 
taken to fall within the principle of general average.” 


Another charge usually claimed as general average was, ac- Beawes, 


cording to Beals)es^ the sum which the master may have pro¬ 
mised to pay for the ransom of his ship to anj privateer or 
pirate, when taken. But, as we have seen in a former part of 
this work, ransoms are now prohibited by the law of England^ 
(Sec ante, p. rii.) 


$ 


A master who has cut his mast, parted with his cable, or 
abandoned any other part of the ship and cargo, in a storm, 
in order to save the ship, is well entitled to this compensa¬ 
tion ; but if he should lose them by the storm, the loss fells 
only upon the ship and freight; because the tempest only was 
the occasion of this loss without the deliberation of the master 
and crew, and was not voluntarily done with a view to save the 
ship and lading. Upon the same principle it is, that by the naval 
laws of fVisbuy, which in this respect, as well as in many An. 56. 
otlicrs, have been adopted by modern states, it was declared, ordm. of 
that when a ship arrived at the mouth of a harbour, and the 
master findine: that his ship was too heavy laden to sail up, a 


was 
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MolIoy,tit. 
/\vengey 
s. iz. 


was obliged to put part of the cargo into hoys and barge.s; 
the owners of the ship and of the goods that remained were 
obliged to contribute, if the lighters perished. But if the 
ship should be lost, and the lightei's saved, the owners of the 
goods so preserved were not to contribute to the proprietors 
of the ship and cargo lost. The difference is this, the light¬ 
ening of the Ahip was an act of deliberation for the general 
benefit: whereas the circumstance of the lighters being saved, 
and the ship lost, was accidental, no way proceeding from a 
regard for the whole. 


Beawes, 

148. 

Alolioy. I. 2. 

Ca S* 


It is not only the value of the goods thrown overboard that 
must be considered in a general average; butaNo the value/)!' 
sucli as receive any damage !)y wet, ijr. from the jettison of 
the rest. 


Be3\vc<5, 

T50. 


I Mne. 67. 




It is said, tliat if a ship be taken by force, can ied into some 
port, and the crow remain on board to take care of and re¬ 
claim her, not onlv the charges of reclaiming shall be brouglit 
into a general avoJ*age, but the wages and cxpences of the 
ship’s company during her arrestj^from the lime of her cap¬ 
ture, and being <listin bed in her voyage. In this idea Magriis 
concurs : and a.sscrtn, that such expences are allowed as average 
in London as well as elsewliere. He denic';, however, and, 
as it seems, justly <lciues, that an allowance would be made 
Under general average, for sailors’ wages and victuals, when 
they are under a necessity of performing quarantine, in 
which case the mnstcr would have been obliged to maintain 
and pay them, though his vessel had arrived only in balla.st. 
But at the same time he admits, tliat eharges occurring by 
an extraordinary ((iiarantine shall be brought into a general 
average. 


It has however been a eonsicierablc question, Whether the 
extraordinary wages and vieuial.s expended during the deten¬ 
tion by a foreign prince not at war, ought to be brought into 
a general average, so as to charge the underwriter ? Magens 
and differ upon the point; the latter being of opinion 

that it should, the former that it should not. In England 
there is no adjudged case, nor any regulation upon the sub¬ 
ject; and therefore, the only mode by which this and similar 

^4 questions 
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questions are to he deckled, is to consider whether these ex- 
pences were necessarily and unavoidably incurred for the ge¬ 
neral safety of the ship and cargo. 


Lord Mansfield seems to have been of that opinion in an 
action upon a policy of insurance on a shij). It was brought 
to recover the amount of wages and provisk)ns expended 
during the time the ship went from Bengal to Bombay to re¬ 
pair. His Lordship, as he has frequently done since upon 
similar occasions, decided against the action, being an insur¬ 
ance on the ship only, and the item in question being sailors’ 
wages. But His Lordship said, there may be cases, wliere 
exceptions to the general rule should be allowed; but in or¬ 
der to consider a case as excepted, it must be an expence ab- 
^;olutely necessary, and such as could not be avoided, owing 
to some of the perils stated in the policy. 


I.atevvajd V. 
Curling, 

G, H. Sit¬ 
tings aft^r 
Trin. 1776* 
Vide ante, 
90. 


His Lordship here seems to allude to a general average; 
but on a point, on which iiu authority can be adduced, I 
would not chuse that I^ord Mansjield^ words should be sup¬ 
posed to convey an idea, wliich perhaps the speaker never in¬ 
tended. it dues not become me to hazard an opinion; and 
therefore 1 shall leave it as a matter undecided; only observ¬ 
ing, that by the ordinances of Lewis iht? Fourteenth, the 
charges in such a case shall be reput(?d gtmeral average, if 
the seamen be hired by the month; otherwise, if by the 


TkaAvei*' 
aHFan. 7. 



It may be proper before I close tins branch ol' njy subject, 

10 slate a paragraph I have met with, which confirms the 
idea entertained hv Lord Mansfield. Though it must be , 
“noted/’ says tliis author, “ that the charges of unloading 
“ a ship, to get lier into a river or port, ought not to be 
“ brought into a general average; but they may when ocea- 
“ sioned by an indispensable necessity to prevent tlie loss 
“ ol' ship and cargo. As when a ship is forced by a storm 
“ to cuter a port to repair the damage she "has suifered. if 
she cannot continue her voyage without an ai)pareut risk of 
“ being lost; in which case the wages and victuals of the 
“ creu are brought into an average from the day it was re- 
“ solved to seek a port to refit the vessel, to the day of her 

“ do- 
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departure from it, with all the charges of unloading, re- 

loading, anchorage, pilotage, and every other expence in- 
“ curred by this necessity.” 

f 

Since the first edition of this work, a question nearly similar 
came before the Court of King’s Bench, in which Mr. Justice 
Btiller quoted the above passage from BeaweSy as also the case 
of Lateway'd v. Curling in the preceding page: and although 
the learned judge thought it then unnecessary to decide the 
point here agitated, yet the leaning of his mind seemed to be 
.in favour of the affirmative. This, however, was held by 
the whole Court,— that where a ship is obliged to go into port 
lor the benefit of the whole concern, the charges of loading 
and unloading the cargo, and taking care of it, and the wages 
and provisions of the workmen hired for the repairsy become 
general average. 

But this point has lately come directly into discussion in a 
case in the King’s Bench, where that Court held, in opposi*- 
tion to the passage in Beawesy and to the inclination of Mr. 
Justice Buller*s opinion, in Da Costa v. Newnhamy that the 
w^ages and provisions of the crew, while the ship remained in 
port, whither slie was compelled to go for tlie safety of the 
ship and cargo, in order to repair a damage occasioned by 
tempest, were not the subject of general average. Tliey also 
held that the expcnces of the repairs themselves were not ge¬ 
neral average; nor were the wages and provisions of the crew 
during her detention in port to which she had returjicd, and 
as detained there on account of adverse winds and teuipests : 
nor was tlie damage occasioned to the ship and tackle by 
standing out to sea with a press of sail in tenijicstuous weather, 
in order to avoid an impending peril of being driven on shore 
and stranded. See this case for another point in the chapter 
on Bottomry. 

But where a ship in the course of her vo^gc is run foul of 
by another, and the captain is obliged to cut away the vigging, 
and to return to port to repair the damage and cutting away; 
without which it was found the vessel could not have prose¬ 
cuted her voyage, nor kept the sea with safety; the Court 
held, that the cxpcnces qf repairs, so far as they were abso¬ 
lutely 
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lutely and unavoidably necessary for the general safety of the 
whole concern, but no further; and the unloading for the 
purpose of repairs were a general average- But the captain’s 
expences during the unloading, repair, and reloading, the 
ship-owner must bear — and crimpage for replacing deserted 
seamen is not general average. 

By the ancient laws of Rhodes^ Oleron, and JVtsbuy, the ship, 
and all the remaining goods, shall contribute to the loss sus¬ 
tained, The most valuable goods, though their weight should 
have been incapable of putting t})c ship in the least hazard, as 
diamonds or precious stones, must be valued at their just price 
in this contribution, because they could not have been saved 
to the owners but by the ejection of the other goods. Neither 
the persons of those in the ship, nor the ship-provisions, nor 
respondentia bonds, sulfbr any estimation; nor does wearing 
apparel in chests and boxes, nor do such jewels as belong to 
the person merely; but if the jewels are a part of the cargo, 
they must contribute. 

Those who carry jewels by sea ought to communicate that 
circumstance to the master; because the care of them will be 
increased in proportion to their worth, to prevent their being 
thrown overboard promiscuously with other things : atid hence 
their preservation will be a common benefit. 

Both by law and custom, the wages of sailors are not to 
contribute to the general loss ; a provision intended to make 
this description of men more easily consent to a jettison, as 
they do not then risk their all, being still assured that their 
wages will be paid. 

* The way of fixing a right sum, by which the average ought 
to be computed, can only be, by examining what the whole 
ship, freight, and cargo, if no jettison had been made, would 
have proiluced nett, if they had all belonged to one person, 
and been sold for ready money. And this is the sum whereon 
the contribution should be made, all the particular goods 
bearing their nett proportion. 


De leg, 
Rhod. k. 2, 
art. 8. Olcr, 
art. 8. Wish, 
art. 20. 
Mo11oy,1.2. 
c. 6. s. 4. 


Vide post, 
ch.2i. 
Joyce V. 
William¬ 
son. 


I Mag. 63. 


1 Mag. 71. 


I Mag. 69. 


TOLt 1. 




ill 



210 


OF GENERAL OR [Chap. VIL 


Ord. of Ge¬ 
noa and 
.France. 


a Mag. 207 
237 - 339 - 


Vidc 

iait diapcer. 


a Mag. 100. 
339 - 


Molloy, tit. 
Aver. 1.15. 


In no respect whatever do the ordinances of foreign states* 
differ so much, as in the manner of settling the contribution 
of the ship and freight- In some places, the ship contributes 
for the* whole of her value and freight; in others, for the half 
of her value, anfl oiK*-third of her freight: and again, in 
othei’s, both ship and freight are to contribute for one-half. 
By the laws of Kotmigsbet-^, Hamburgh and Copenhagen^, the 
ship is to contribute for the whole of her value and freight- 
They also declare, that the value of the ship shall bo that 
which she was worth when she arrived; and that from the 
freight a deduction shall be made of the men’s wages, pilotage, 
and such other charges, as come under the name of petty 
average, of which it is customary every where, as we havQ 
before observed, for the cargo to bear two-thirds, and the 
ship one. 

The Englhli writers upon commerce are totally silent in 
this respect; and therefore custom must be our guide; and I 
think from that wv may collect, tiiat the ship, freight (r?), and 
cargo, are to bear an eijual and piopoi tional part of what was 
.so sacrificed tor the conmioij good- 

The sea laws of diffcient countries vary m> less than npon 
the former <]ucstion, in fixing at what prices goods tlirown 
overboard shall bo estimated, and for what value those saved 
are to contribute. 

By the ordinances Rotterdam^ Stockholm^ and Copenhagen^ 
if the accident, uliich occasioned the general average, haj)- 
pened betbre half the voyage was perforinetl, the jettison was 
to be estimated at ()rime cost; but if after tliat peiiod, then 
at the price for which sucJi goods would sell, at the place of 
discharge, freight, duties, atid ordinary charges deducted. 
That distinction is now, however, exploded in England^ and 
the custom has become general of estimating the goods savetl 
and lost, at the price for which tlie gooils saved MX're sold ; 
freight and all other chai'ges being first'deducted. 'rhis rule 


{a) It has been held by the whole court of Kind’s Bench, that freij^ht 
must contributo to the general average. Da Costa v. Newnham^ % Term 
Ilq>. 407. Wdlmms v. hovdm Assurance Con^any^ t M. and S. 318- 
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is agreeable to the marine laws of Wisbuy, which declare, that Leg. Wish, 
the goods thrown overboard shall be brought into a gross 
average, and shall be rated at the same price for which other 
merchandize of the same sort, preserved from the sea orenemy, 
was sold. This custom mentioned by Molloy was certainly 
new in England at the time he wrote; for it appears l)y Malyne^ 
that in J622, the distinction was observed of estimating the 
goods at prime cost, if the jettison happened before half the 
voyage was performed ; and if after, at the price the rest of 
the goods sold for, at the place of discharge. However, 

Molloy is a more modern authority; and Magens says, that 
the prevailing mode of settling averages now adopted in Eng- 
4 and is conformable to that rule, wliicli has abolished the dis¬ 
tinction. 


Gold, silver, and jewels, at most places, contribute to a 
general average, according to their full value, and in the same 
manner as any other species of merchandize. It has been iMag.64. 
said, that an immemorial custom has prevailed at Amsterdam^ 
that gold and silver shall only contribute for half their value; 
tlie reason for such a custom, one is at a loss to conjecture. 

In England no such custom prevails; but money and jewels Molloy, tit. 
must fall into the general average at their full price; and a 
modern writer assures us, that the practice was such in London i Mag, 62. 
w hen he wrote ; and siich I believe it to be at this day. 


In a late case, the doctrine here advanced was mentioned 
and confirmed by Mr. Justice Bullcr, as clear law. 

The contribution is in general not made till the ship arrive 
at the place of delivery: but accidents may happen, which may 
cause a contribution before she reach her destined port. 
ITms when a vessel has been obliged to make a jettison, or, 
by the damages suffered soon after sailing, is obliged to return 
to her port of discharge; the necessary charges of her repairs, 
and the replacing the goods thrown overboard, may then be 
settled by a general average. 


Peters v. 
Milligan, 
Sittings at 
Guildhall 
after Mich. 
1787. 
Roccus de 
Navibus, 
Not. 96. 

I Maj, 60, 


Thus I have enticavoured to lay before the reader an idea 
ofiiiwhat is meant by average; and, in order to do that more 
distinctly, I have defined what average is; I have shewn its 

r 2 origin; 
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origin; and what the necessary requisites are to render the 
act, whence averages arise, legal. I then stated in general 
what accidents or expcnces would authorize the sufTeier to call 
for a contribution; the different kinds of property that were 
subject to sucli contribution; and lastly, the mode by which 
the value of this property was to be ascertained. 

It only remains now to state, that the insurers are liable to 
pay the insured for all cxpences arising from general average, 
in proportion to the sums they have underwritten. Rocais 
saCys, Jaclu Jacto^ oh mavis trmpestatem^ pro sublevanda navij 
“ an tenvanhir ass airaiores ad solvendtm estimationem rerum 
jactarnm domino ipsartm P Die eos non tenm^ quia pro rebu» 
“ jactis Jit contributio inter omnes merces hahentes in ilia navi pro 
solvendo pretio domino ipsarum^ et ideo si assecuratus recu- 
perat pretium rerum jactarum, non potest agere contra asse^ 
airato 7 'es: tamen teneniiir assecuratores ad rejiciendum illam 
ratam et portionem^ quam solvit asseairalns in illam conlri- 
hutionem faciendo inter omnes^ habentes merces in ilia navi^ 
** quee poriio cum non remperetur ab aliis^ hahetur pro deperdita% 
et p'omde ad illam pot'tionem ienentur assecuratores** 

Tlie opinion of this learned civilian is agreeable to the 
laws of all the trading powers on the continent of Europe^ as 
well as to those of England^ where the insurer, by his con¬ 
tract, engages to indemnify against all losses arising from a 
general average. 

In former editions of this work, I had contented myself 
with stating the nature of general average, and that the sums 
paid on this account might be recovered against the under¬ 
writers. But I had omitted to state what remedy the person, 
whose goods were thrown overboard, or who had expended 
money for the general preservation of ship and cargo, had 
against those, whose goods or ship were preserved by such 
means. In the case of an expenditure of money, probably an 
action for money paid miglit be maintained against each of 
those wlio were benefited by such expenditure. But as this 
would lead to a multiplicity of actions; and this species of 
action is not applicable to the case of goods thrown ov|r- 
board, the better mode in all cap?s seems to be to apply for 

contri- 
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contribution to a court of equity, where effectual relief may 
be obtained against all the parties in one suit, (a) 

(a) Since the fourth edition of this work was published, this point has 
come under solemn discussion in the court of King’s Bench; and the 
learned Judges of that court were unanimously of opinion, that a special 
action ofassuMjj^il may be maintained by the owner of a ship against the 
owner of* part of the cargo, to recover from Jiim his proportion of a general 
average Joss, inciirrod liy cutting the cable and part of the tackle of the 
ship, and applying them to a use, for which they were not oripnally in¬ 
tended, for the general preservation of the whole concern. Birhley t. 
PretgrODe^ i Batft Btp* aso. 


Com. Dig. 
tit. Chan¬ 
cery. (a I) 
& Shower*! 
Path Cas. 


r 
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CHAPTER VliJ. 


Of Salvage. 


O ALVAGE is so necessarily connected with the two former 
^ chapters, that it w'ill be proper to take it into consideration 
here, before w'e proceed to the other parts of this enquiry* 

Merc!\^6? S^^lvago is an allowance made for saving a ship or goods, or 
both, fi'oin the dangers of the seas, fire, pirates, or enemies: 
and it is also sometimes ust*d to signily the thing itself which is 
saved; but it is in the former sense only, in which we are at 
present to consider it. 


Kaime*s 
Princ. of 
£q. Introtl. 
p. 6. 


Leg. Rhod. 
». a. art. 45, 
46, 47 - 


The propriety and justice of such an allowance must be 
evident to every one; for nothing can be more reasonable 
than that he, who has recovered the property of another from 
imminent danger by great hiboui-, or perhaps at the hazard 
of his lif(', should be rewarded bv him who has been so 
inateriallv benefited by that labour. Accordinrdv, all maritiinc 
states, from the Rhodians down to the present time, have 
made certain Tt-guliitions, fixing the rate of salvage in some 
instances, and leaving it, in others, to liepeiul upon particular 
circumstances. 


The law oi Ens<Iand, the decisions of which arc not surpasse d 
by those oj'aiiy other nation in justice and humanity, was not 
backward in adopting a doctrine so cejuitable in its nature, and 
so beneficial to tliose whose property was endangered. 


d "*'*'“*’ trover, the defendants pleaded, that 

Ray"' 39.t- goods, for which the action was brought, were in a ship 
asaik,6j4. which took fire, and tliat they hazarded their lives to save 
them: but that tltey were ready to deliver the goods, if the 
plaintiff’would pay 4/. for salvage. The court, upon a general 
demurrer to this plea, were obliged to give judgment lor the 



plaintiffj 
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plaintiff, because the special plea did not confess a conversion. 

But upon the general point, for which this case is cited, Lord 
Chief Justice Holt held that the defendants might retain the 
goods till payment of the salvage, as well as a taylor, an 
ostler, or a common carrier: and salvage is allowed by oU 
nations; it being reasonable, that a man shall be rewarded, 
who hazards his life in the service of another. Therefore his 
lordship, in favour of so just a claim, allowed the defendant to 
waive his special plea, and plead the general issue. 

As the propriety of such an allowance is admitted by ail, 
the only difficulty that can arise upon the subject is, to ascer- 
•tain in what proportions these gratuities and rewards must be 
allowed. 

I'he laws of Rhodes fixed the rate of salvage in several Vide the 

instances, sometimes giving for salvage oae-fiftli of what was nst^efted. 
saved; at other times only a tenth; and at others, one-half, t-eg.oier. 
The rt^gulations of Oleron left it more unsettled; and declared, 
that the courts of judicature should award to the salvers, such 
u proportion of the gootis saved, as they should think a suf¬ 
ficient reconipencc for the service performed, and the cxpence 
incurrctl. Almost every state has regulations on this head 
peculiar to itself; and the legislature of this country has by 
various statutes expressed its ideas upon the subject. I shall 
first consider what rule it has established in cases of wreck, 
and then w hat the rate oi’salvage is in cases of recapture. 

When a sliip has been wrecked, the law of Englandhas fol¬ 
lowed the laws of Olcro/i in declaring, that reasonable salvage 
only shall be alloweil* But the statute will best shew the idea 
of the legislature. 


It appears from the preamble, tliat the infamous practices, 12 Ann. 
which a former statute, 27 /Jf/te. 3. r. 13. liad endeavoured ®i»^*****^^' 
to suppress, of phuuloriug tlioae ships which w’cre driven on 
shore, and seizing whatever could be laid hold of as lawful 
prize, still continued; or that if the properly were restored 
to the owners, the demand for salvage was so exorbitant, that 
the inevitable ruin of the trader was the immediate conse¬ 
quence* The statute, in order to prevent those mischiefs in 

p 4 futui'e^ 
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future, enacted, that if a ship was in danger of being stranded 
or run ashore, the slu»rifls, jiistiees, mayors, constables, or 
officers of the cu^toIlIS nearest the place of danger, sliould, 
upon aj^plication made to them, summon and call together as 
many men as sliould be thought necessary to the assistance, 
and for the preservation of such shif) in distress, and her 
cargo; and that if any ship, man of war, or merchantman, 
should be riding at anchor near the place of danger, the con¬ 
stables and officers of the cuslonis might demand of the superior 
officer of such ship, assistance by his boats and such hands as 
could be spared; and that if the superior officer should refuse 
to grant such assistance, he should forfeit loo/. 

Then follows the section respecting salvage. And for the 
encouragement of such persons as shall give their assistance 
to such ships or vessels, so in distress as aforesaiil, be it 
enacted, that the said collectors of the customs, and the 
master and conimandijig officer of any ships or vessels, and 
all others, who shall act or be omployt^d in the preserving 
of any such ship or vessel in distress, or their cargoes, 
“ shall, within thirty days after the service is performed, be 
paid a reasonable reward for the sante, by the commander, 
master, or other superior officer, mariners, or owners of 
“ the ship or vessel so in distress us aforesaid, <;r by the 
merchant whose vessel or goods ^hall be so saved; and in 
** default thereof, the said ship or vessel so saved shall remain 
in the custody of the officers of the customs until all charges 
“ are paid, and until the officers of the customs, and the 
“ master or other officers of the ship or vessel, and all others 
“ employed in the preservation of the ship, sluill be reasonably 
“ gratified for their assistance and troiiblt‘, or good security 
given for that purpose, to the satisfaction of llie parties that 
‘‘ arc to receive the same: and if any disagreement shall take 
“ place between the persons whose .ships or gootls have 
been saved, and the officer of the customs, touching the 
monies deserved by any of the persons so entployed, it shall 
be lawful for the commander of the ship or vessel so saved, 
or the owner of the goods, or llie merchant interc.sted 
therein, and also for tlie officer of the customs, or his 
deputy, to nominate three of the neighbouring justices of the 

i6 « peace, 
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« peace, who shall thereupon adjust the quantum of tlie 
** monies or gratuities to be paid to the several persons 
“ acting or being employed in the salvage of the said ship, 
vessel^ or goods; and such adjustments shall be binding 
** upon all parties, and shall be recoverable in an action at 
law: and in case it sliall so happen, that no person shall 
** appear to make his claim to all or any of the goods that 
“ shall be saved, that then the chief officer of the customs of 
the nearest port to the place where the said ship or vessel 
“ was so in distress, shall apply to three of the nearest 
“ justices of the peace, who shall put him or some other 
“ responsible person in possession of the said goods, such 
justices taking an account in writing of the said goods, 

** to be signed by the said officer of the customs: and if the 
said goods shall not be legally claimed within the space of 
twelve months next ensuing, by the rightful owner thereoli 
then public sale shall be made thereof^ and if perishable 
goods, forthwith to be sold, and after all charges deducted, 
the residue of the monies arising from such sale, with a fair 
and just account of the whole, shall be transmitted to Her 
Majesty’s Exchequer, there to remain for the benefit of the 
righlfiil t»wncr, when appearing, who, upon an aflidavit, or 
“ other |'>rool‘ made of bis or their right or property thereto, 

“ to the satisfaction of one of the barons of the coif of the 
Exchequer, shall, upon his order, receive the same out of 
“ the Exchequer.” 

The statute of Queen Anne then goes on to declare, that Sect. 
any other | er.'-ons than those mentioned in the preceding 
clause, endeavouring to enter sucli ship or vessel without the 
peniission ol the superior oflicer of the ship, or of the officer of 
the customs, Sfc. or molesting or hiiulering them in the pre¬ 
servation of the ship, or defacing the marks of the goods on 
board of such ship, shall make double satisfaction to the party 
grieved, «r, on default thereol^ shall be sent to tlio house of 
correction for twelve calendar months: and that it shall be 
lawful fertile officers of the ship to repel by force perons so 
endeavouring to enter without l(?avc. 

It is also enacted, that if any goods, stolen from such ship, 5cci. 4. 
sliall be found on any person, they shall be delivered up to the 

true 
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true owner; or, in default, such person shall pay treble the 
value. 

The next section declares, that any person boring holes in 
a ship in distress, or stealing a pump belonging thereto, shall 
be guilty of felony without benefit of clergy. 

This act was made perpetual by the 4 Geo» i. c. 12.; and as 
far as relates to our present subject, we can collect, that in 
cases of w*reek, tJie rate of salvage is not fixed, but must be 
reaso)iahIej that is, it must be a sufficient rccompcnce to those 
who have encountered dangers for the preservation of the ship 
and cargo, regard at the same time^being had to the circiiin- 
stances of tlie owner of the property saved : and what shall be 
a suflk ient rccouij)encc is to be ascertained by three justices of 
the j)cace. 

The Court of King s Ihmch have lately found themselves 
under the necessity of declaring that this clause of the statute, 
referring the quantum of damage to the award of three justices 
of the peace, only aj>plics to cases wliere application is made 
by or on belialf of the conunauder of any vessel in distress to 
certain public oificers, and wIku’c the salvage is made through 
them and others employed by them. Hut it has omitted to 
provide for the case of persons einployed in the salvage by the 
owners or their servants, where resort has not been had to tlie 
public officers. And the subse<juent statute of 26 Geo. 2. 
th. 19. applies to the case of persons voliuitcering their assist- 
tance to save the property, under no employment or requi¬ 
sition whatever, either by the owneijs or public officers. 

In consequence of what fell from the Court in the above 
caac, in an act soon after passed, “ For preventing the various 
“ frauds and depredations committed on merchants, ship 
‘‘ owners, and underwriters, by boatmen and others within the 
jurisdiction of tlto Cin([uc Ports, and also for remedying 
certain defects relative to tlte adjustment of salvage under a 
“ statute made in the tw^elfth of Queen there arc two 

clauses introduced affecting the w'holc kingdom (except the 
Cinque Ports, which arc regulated by the prior provisions of 

the act}, which are evidently aimed at the deficiencies dis¬ 
covered 
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covered by tbe Couft in the former statute. And whereas it 4 S Geo. 5 . 
« is expedient that the like means of Conclusively adjusting and 
recovering the quantum of the monies or gratuities to be paid 
<< to the several persons acting or employed in the salvage of any 
<< ship, vessel, or goods, should subsist and be by law applicable 
<< in cases where the salvors shall have acted under and by the 
mere employment and authority of the commander or other 
superior officer, mariners, or owners of any ship or vessel in 
distress, as now by law provided for adjusting the quantum of 
such monies or gratuities which shall have become due in 
coses where application shall have been first made to officers 
of the customs, or other officer or officers in that behalf made 
“ alld appointed in and by a certain statute made in the twelfth 
year of the reign of our late sovereign Queen A?me^ intituled, 

‘‘ &c. be it therefore enacted and declared, by the authority 
aforesaid, that from and after the passing of this act, all and 
every means which in virtue of the statute last mentioned sub- 
sist, and may now be by law applied for the conclusively ad- 
“ justing, and for the recovering of the quantum of the moniesor 
gratuities to be paid to the several persons acting or being 
employed in the salvage of any ship, vessel, or goods, in cases 
where application shall have been first made pursuant to that 
‘ ^ statute to officers of the customs, or other the officer or officers 
therein in tiiat behalf mentioned, and assistance shall have 
been thereupon rendered and had in pursuance of the pr 
visions of that statute, shall be by law applicable and available 
in like manner to all intents and purposes, and in cases where 
the salvors shall haveacted under and by themereemployment 
and authority of the commander or other superior officers, 
mariners, or owners of any ship or vessel in distress, although 
no such application shall have been made to, nor any authority 
or assistance derived from any officers of the customs, or 
other the officer or officers in the said statute in that behalf 
“ mentioned; and that upon payment or tender and refusal of 
the quanUm of monies or gratuities to be paid to the several 
‘‘ persons who shall have acted or been employed in such sal- 
^ vage, or in case such payment or tender cannot be made, or 
security being given for the due payment thereof to the 
satisfaction of the justices who shall have adjusted such quan- 
tzm of gratuities, it shall not be lawful for any officer of the 
customs, or other person or persons having the possession 

« or 
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“ or custody of such ship, vessel, or goocfs, any longer to re- 
“ tain the possession or custody of the same, or any part 
thereof, by reason or pretence of any claim or right to a 
compensation or gratuity for such salvage as aforesaid, or 
‘‘ for having acted or been employed therein.” 

Sect. 22. “ Provided always, that in cases where the salvors 
shall have acted without application made to, or without any 
authority derived from any officer of the customs, or other 
officer in the said act mentioned, and the commander or 
‘‘ other superior officer, mariners, or owners of such ship or 
‘‘ vessel so saved as aforesaid, or the merchant or otlu'i* person 
“ whose goods shall be so saved, or their agents as at()resaid, 
shall disagree with such salvors touching the quantum of the 
** monies or gratuity deserved by any person so employed as 
aforesaid, it shall be lawful for the commanclcr of such ship 
or vessel so saved, or the owner of the goods, or iiici chant 
‘‘ interested therein, or tlicir agents, and for such salvors as 
‘‘ aforesaid, to nominate three of the neighbouring juNtiecs of 
‘‘ the peace to adjust the quantum of the monies or gratuities 
“ to be paid to such salvors, and m case the parties shall not 
‘‘ agree in such nomination, that then, on the application of 
any of the parties to any one neighbouring justice of the 
peace, the justice so applied to shall nominate two other 
“ neighbouring justices of the peace; and such three neigh- 
bouring justices shall and may thereupon, and tliey are 
hereby authorized and required to adjust the quantum of the 
monies and gratuities to be paid to all and each of such sal- 
vors who shall disagree with such master, commanding 
“ officer, merchant, or owners, or their agents as aforesaid, 
“ touching the quantum of monies or the gratuity to be paid 
‘‘ to him or them respectively, for his or their having been 
‘‘ employed and acted in such salvage as aforesaid.” 

Notwithstanding this salutary statute of Queen Anne had 
passed, the enormities complained of still continued, to 
the disgrace of humanity and a civilized people; upon which 
the legislature were again obliged to interpose by a sub¬ 
sequent statute, which 1 should perhaps not have mentioned, 
had it not contained some additional regulations respecting 
salvage 


ITie 
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The statute ordains, that persons convicted of stealing goods Sect. i. 
from a ship wrecked or in distress, or of obstructing the 
escape of any person from a wreck, or of putting out false 
lights to lead such ship into danger, shall sulTcr as felons 
without benefit of clergy. But where goodsi of small value Sect. a. 
shall .be stolen, without any circumstances of cruelty, the of¬ 
fender may be indicted for petty larceny. Justices of the Sect. 3- 
peace, upon information of shipwrecked goods being stolen or 
concealed, arc empowered to issue search-warrants; and the 
persons in whose custody they may be found, refusing to de¬ 
liver them on demand, or to give a satisfactory account how 
they became possessed thereof, sliall be committed to the com- 
moe gaol for six months, or until payment of the treble value 
of such goods. Goods offered to sale, suspected of being ship- Sect. 4. 
wrecked, are to be stopped; and notice shall be immediately 
given to a justice of the peace; and if the person offering the 
same to sale cannot make out the property to be lawfully in 
him, the goods shall be returned to the owner, upon a rea¬ 
sonable reward Jar such seizure {to be ascertained by ihejustice\ 
and the offender shall be committed to the common gaol for 
six months, or until payment of the treble value of the said 
goods. 

And be it further enacted, “ that in case any person or s«ct. 5. 
persons, not employed by the master, mariners, or owners, 
or other persons lawfully authorized, in the salvage of any 
ship or vessel, or the cargo or pAvision thereof, shall, in 
“ the absence of the persons so employed and authorized, 
save any such ship, vessel, goods, or effects, and cause the 
same to be carried for the benefit of the owners or pro- 
“ prietors, into port, or to any near adjoining custom-house, 
or other place of safe custody, immediately giving notice 
** thereof to some justice of the peace, magistrate, or custoxn- 
house or excise officer, or shall disctwcr to such magistrate 
“ or officer, where any such goods or effects arc wrongfully 
bought, sold, or concealed, then mch person or persons 
siuM be entitled to a reasonable reward Jar such savices^ to 
be paid by the masters or owners of such vessels or goods, 

“ and to be adjusted in case of disagreement about 
quanlwn^ in like manner as the salvage is to be adjus(e<? 

and 
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“ and paid, by virtue of a statute made in the 12th of Queen 
« AnneJ* 

“ And be it further enacted, that for the better ascertain- 
ing the salvage to be paid in pursuance of the present act, 
and the act before mentioned, and for the more effectual 
putting the said act into execution, the justice of the peace, 
“ mayor, bailiff, collector of the customs, or chief constable, 
“ who shall be nearest to the place where any ship, goods, or 
effects shall be stranded or cast away, shall forthwith give 
publick notice for a meeting to be held as soon as possible 
of the sheriff or his deputy, the justices of the peace, mayors, 
or other chief magistrates of towns corporate, coroners,- or 
“ coininissionersof the land-t:ix, or any five or more of them, 
who are hereby empowered and required to give aid in the 
execution of this and the said former act, and to employ 
“ proper persons for the savizig of ships in distress, and such 
ships, vessels, and effects, as shall be stranded or cast 
away; and also to examine persons upon oath, touching or 
concerning the same, or the salvage thereof, and to adjust 
the quantum of such salvage, and distribute the same among 
the persons concei’iied in sucJi salvage, in case of disagree- 
“ ment among Uie ])arties, or the said persons; and that every 
such magistrate, attending and acting at such meeting, 
“ shall be paid four shillings a-day for bis expences in such 
attendance, out ot‘ the ii'oods and effects saved bv their care 
or direction.*’ ^ 

‘‘ Provided always, that if the charges and rewards for sal- 
“ vage, directed to be paid by the former statute, and by this 
act, shall not be fully paid, or sufficient security given for 
“ the same, within forty days next after the said services per- 
formed, then it shall be lawful for the officer of the customs 
concerned in such salvage, to borrow or raise so much 
money as shall be sufficient to satisfy and pay such charges 
and rewards, or any part thereof, then remaining unpaid, 
“ or not secured as aforesaid, by or upon one or more bill or 
bills of sale, under his hand and seal, of the ship or vessel, 
or cargo saved, or sucli part thereof as shall be sufficient, 
redeemable upon payment of the principal sum borrowed, 

‘‘ and 
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and interest for the same, at the rate of 4 per cenU per 
«« annum” 


The act also declares, that the commissioners of the land- 
tax, the deputy-sheriff, the coroner, and the officers of excise 
in each county, shall be the proper officers for putting these 
acts in execution, together with those persons respectively 
named in the act of Queen Anne, In the Cinque Ports, how¬ 
ever, the execution of these acts is intrusted to the lord warden 
of the Cinque Ports, the lieutenant of Dovef' Castle, the de¬ 
puty warden of the CiiiquC Ports, the judge official and com¬ 
missary of the Court of Admiralty of the Cinque Ports, two 
ancient towns, and tiie members thereof and to all and every 
other person and persons appointed, or to be appointed by 
the lord warden of the Cinque Ports. 


The statute proceeds to say, that persons convicted of as¬ 
saulting any magistrate or officer, when in the exercise of his 
duty respecting the preservation of any ship, vessel, goods, or 
effects, shall be transported ibr seven years; and the justices, 
in the absence of the sherifli may take a sufficient force with 
them to repress violence. It directs, in the last place, that 
the officer of the customs who shall act in preserving any ship 
or vessel in distress, or the cargo thereof^ shall cause all per¬ 
sons belonging to the said ship or vessel, and others who can 
give any account tIuTOof, or of tlie cargo thereof, to be exa¬ 
mined upon oath before sonic justice of the peace, as to the 
name or description of the said ship or vessel, and the names 
of the master, commander, or chief officer, and owners 
thereof, and of llie owners of the said cargo, and of' the 
ports or places from or to which the said ship or vessel was 
bound, aiul the occasion of the said ship’s distress; M'hich 
examination the justices arc to take down in writing, and liny 
shall deliver a true copy thereof^ together with a copy of the 
account of the goods, to die officer of the customs, who shall 
transmit the same to the secretary of the Admiralty for the 
time being, that he may publish the same, or so mucli thereof, 
in tlie London Gazette, as shall be necessary for the informa- 
tion of persons interested therein. This act is not to extend 
to Scotland, 


Sect. 9. 
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Thus anxiously has the legislature provided for the pre¬ 
servation of property wrecked, thereby diminishing those 
calamities which must unavoidably happen to nil concerned 
in foreign commerce; and with no less anxiety and wisdom 
it has a) p.)inted certain magistrates to ascertain what shall be 
a suificieiit allowance for the salvage of a ship or goods in 
cases of wreck. The necessity of leaving the quantum to the 
arbitration of proper persons, to be decided according to the 
circumstances of each ctise, is obvious; because it is impos¬ 
sible to suppose two instances of such a calamity so simitar to 
' each other, that the trouble, danger, and cx[)ence of both 
shall be exactly equal. It would be contrary, therefore, to 
the first principles of justice, to decide, that the same spm 
sjiould be the allowance or recompeiice for every possible case 
of salvage. For instance, if a ship be found adrift at sea, having 
been abandoned by the master and crew, it seems reasonable, 
that the allowance for salvage should be greater than in a case 
where a man merely picks up goods cast upon the shore, and 
carries them to a place of security. Thus much for salvage 
in case of a wreck. 

Vide ante, We have formerly seen, that when the sliips or goods of 
c.4'p. 115. Brithh subjects were retaken from an enemy, the original 
owner was entitled, by the marine law, to have them restored, 
upon paying to the recaptors a reasonable salvage, provided 
the recapture was before condemnation. It was also observed, 
that the statute law had extended the right of the original 
owner; so that he was entitled to have his ship and goods 
restored to him, whether they w'ero retaken after condemn¬ 
ation or before, however distant the time of recapture might 
be from that of the original taking. The statutes have also 
fixed the precise rate of salvage, which the recaptors sliall be 
entitled to demand. 

By the 13 Geo. 2. c. 4. and 29 Geo.%. c. 34. Parliament 
fixed and ascertained the rate of salvage, in case of a recap¬ 
ture, proportioning the amount of the reward to the length of 
time the ship or goods had been in the possession of the enemy, 
because the longer they remained in the hands of the enemy, 
so much the less was the hope of recovery. At the same time, 
however, those statutes i^ed 1 boundaiy, beyond which the 

. allow- 
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allowance should not pass; namely, that in no ease whatever, 
should the recaptors be entitled to more than a moiety of the 
property rescued from the enemy. 

But the statutes 33 Geo. 3. c. $.42* and 43 3. 

c. 160. s. 39s (which section see ante, p. 115.) has destroyed 
that proportion, and has ascertained the rate in all cases, 
however long the sliip has been in the enemy’s possession, to 
be one-eighth, if the recapture has been made by any of His 
Majesty’s ships, and one-sixth, if made by a privateer or 
other ship. 


^ It is said in the statute, that the salvage shall be a proper- Bcaires,Lex 
tion of the ships and goods so restored: but a writer upon 
mercantile law observes, that the wearing apparel of the 
master and seamen are always excepted from the allowance of 
salvage. 


The statute has also said, it must be an eighth, or a sixth, Benvires, 
of the true value* Now the valuation of a ship, in order 
to ascertain the rate of salvage, may be determined by the 
policy of insurance, if there is no reason to suspect she is 
undervalued ; and the same role may be observed as to goods, 
where there are policies upon them. If that, however, shottid 
r_ot be the case, the salvers have a right to insist upon proof 
of the real value, which may be done by the merchant’s in¬ 
voices, and they must be paid for accordingly. 


The only question then is, how far the insurers are affected 
by this allowance of salvage. By their own contract, they 
expressly agree to indemnify the insured against such charges: 

“ And in case of any loss or misfortune, it shall be lawful for Videihe 
the assured, their factors, servants, and assigns, to sue, 

“ labour, and travel for, in, and about the defence, safe- 
“ guard, and recovery of the said g(^ods and merchandizes, 

“ and ship, or any part thereof, without prejudice to this 
** insurance; to the charges v'hercof we the assurers will con- 
“ tribute, each one according to the rate or quantity of his 
“ sum herein assured.” 

2 
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In the case,of Mitchell v. Edie^ (r Term Reports, 608.) 
Mr. Justice said, it seemed to him, that the mean¬ 

ing of this clause was, that till the assured have been informed 
of wliat has happened, and have had an opportunity of exer¬ 
cising their own judgment, no act done by the master shall 
prejudice their I’ight of abandonment. 


In order to entitle the insured to recover the expences of 
salvage, it is not necessary to state them in the declaration, 
as a special breach of the policy; because an insurance is 
against all accidents, and salvage is an immediate and necessary 
consequence of some of those stated in a policy. 


CJarev v. 
Kir.fcS Cases 
in H. R, 
temp. Hard- 
wicke, 30^. 


Thus in an action on a policy of insurance, for insuring 
goods on the ship A.y the plaintiff declared, that the ship 
sprung a leak, and sunk in the river, whereby the goods were 
spoiled: the evidence was, that many of the goods were 
spoiled, but some were saved. The question was, Whether 
the plaintiff might give in evidence, the expences of salvage, 
that not being particularly stated in the declaration, as a 
breach of the policy ? 


Lord Hardimcke* — think they may'give it in evidence, 
for the insurance is against all accidents. The accident laid 
in this declaration is, that the ship sunk in the river: it 
goes on and says, that by reason thereof the goods were 
spoiled. That is the only special damage laid; yet it is but 
the common case of a declaration that lays a special damage, 
where the plaintiff may give in evidence any damage that is 
within his cause of action. It was objected, that such a 
breach of the policy ^should be laid, that the insurer may 
liave notice to defend it. Now it is so in this case, for they 
have laid the accident, which is sufficient notice, because 
it must of course follow that some damage did happen.” 

But although the insured may recover from the insurer the 
expences of salvage; yet he shall only be entitled to an in¬ 
demnity, and shall not receive a double satisfaction for the 
same loss. Thus if tlio insurer should have paid to the in¬ 
sured the cxponccs arising'from salvage; and afterwards, on 

account 



Chap. VIII.] 


OF SALVAGE. 


227 


account of some particular circumstances, the loss should be 
repaired by some unexpected means, the insurer shall stand 
in the place of the insured, and receive the sum thus paid to 
atone for the loss. 

It was so determined in a case before Lord HardvoieJee in 
Chancery. The king having granted general letters of re¬ 
prisal on the Spaniards for the benefit of his subjects, in con¬ 
sideration of the losses they sustained by unjust captures, the 
commissioners would not suffer the insurers to make claim to 
part of the prizes, but the owners only; although they were 
already satisfied for their loss by the insurers, who thereupon 
brought the present bill. Tlie Lord Chancellor was of opinion, 
that the plaintiffs had the plainest equity that could be. The 
person originally sustaining the loss was the owner; but after 
satisfaction made to him, the insurer becomes the owner. No 
doubt, but from that time, as to the goods themselves, if re¬ 
stored in specie, or compensation made for them, the insured 
stands as a trustee for the insurer, in proportion for what he 
paid; although the commissioners did right in avoiding being 
entangled in accounts, and in adjusting the proportion bc- 
tw^ecn them. Their commission was limited in time; they 
see who was owner; nor was it material to them, to whom 
he assigned his interest, as it was in effect after satisfaction 
made. 

Cases, however, may, and do frequently arise, where the 
salvage is so high, the other cxpcnccs are so great, and the 
object of the voyage is so far defeated, that the insured is al¬ 
lowed by the laws of all trading nations to abandon his in¬ 
terest in the property saved to the insurer, and to» call upon 
him to contribute as if a total loss liad actually happened. 
What circumstances shall be deemed sufficient to justify the 
assured in making such an abandonment, will be the subject 
of the following cliaptcr. 
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CHAPTER IX. 

Of Abandonment, 

have formerly seen, that the insured, before he can 

* * demand a recompense from the underwriter for a total 
loss, must cede or abandon to him his right to all the 
property that may chance to be recovered from shipwreck, 
capture, or any other peril, stated in the policy. It has also 
been observed, and from the preceding sentence it is obvious, 
that when we speak of a total loss, with respect to insurances, 
we do not always mean, that the thing insured is absolutely 
lost and destroyed: but that, by some of the usual perils, it 
is become of so little value, as to entitle the insured to call 
upon the underwriter to accept of what is saved, and to pay 
the full amount of his insurance, as if a total loss had actually 
happened. Indeed, the word abandonment conveys the idea, 
that the whole property is not lost; for it is impossible to cede 
or abandon that which does not exist, (a) When the under¬ 
writer has discharged his insurance, and the abandonment is 
made, he stands in the place of the insured, and is entitled to 
all the advantages resulting from that situation. 

(a) And therefore the general convenience of making an abandonment 
has led to an opinion that it is more necessary than it really is. A party is 
not in any case obliged to abandon : neither will the want of an abandon¬ 
ment ou&t him of his claim for that which is^ in fact, either an ave^'age 
or total Joss, as the case may be. Where there is an abandonment, the 
risk is thrown on the underwriters; where there is no abandonment, the 
party takes the chance of recovering according to his actual loss. With¬ 
out an abandonment, an average loss may be recovered: abandonment 
is only necessary to make & conslruclive total loss: but if a loss is adu^ 
ii//y total, no abandonment can be necessary. By Lord ElUnborough, in 
Mellish T. Andrews, 1 $ East, 13. and Mvllett v. Sheddon, 13 East, 304. 
But, said His Lordship, upon another occasion, and quite consistently, 
{Tnnno v. Edwards, 1% East, 491.) it is a clear, established, and familiar 
rule of insurancc-law, that where tim thing subsists in specie, and there ii 
a chance of its recovery, there must be an abandonment. 


From 
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From what has been saidi then, it appears that abandon¬ 
ment dates its origin from the period at which the contract 
of insurance was itself introduced; because insurance being a 
contract of indemnity, the insured can recover no more than 
the amount of the loss actually sustained: but if he were al¬ 
lowed to recover for a total loss, and might also retain the 
property saved, he would be a considerable gainer, which the 
Jaw will not allow. Accordingly we find, that the doctrin^ of Franco, 


abandonment has obtained a place in the laws of all the mari¬ 
time nations in the world, where insurance has been known; 
and in all those laws the definition of It is the same, namely, 
that when any goods or ships that arc insured, happen to be 
‘lost, taken, or spoiled, the insured is obliged to abandon such 
goods or ships for the benefit of the insurers, before he can 
demand any satisfaction from them. In this respect, also, they 
seem to be agreed, tliat when an abandonment is made, it must 
be a total, not a partial one; that is, one part of the property 
insured shall not be retained, and the other part abandoned; 
a regulation certainly founded in justice. 


Kotterdam, 

fiUhoa,Mid- 

dleburgh. 


Potliler, 
s. T28. Ord. 
of Lew. 14. 
art. 47. 

Ord. of Bil- 
boa, 3a, 


The propriety and justice of abandoning in certain cases to 
the insurers being apparent, it will be proper to consider in 
what cases, and under what circumstances, the insured is en¬ 
titled to exercise this power: for though in all cases the in¬ 
sured has a right to say, he will not abandon; yet he cannot a Burr. 697. 
dit his pleasure harass the insurer, by saying he will abandon, 
and thereby turn that, which, in its own nature, was only a 
partial, into a total loss. 

In questions of this nature, die opinion of learned foreign¬ 
ers must always have weight: because Uiey are not questions 
of positive regulation, or municipal law: but of general and 
extensive import: not confined to any particular state, but 
founded on the great principles of reason, justice, and uni¬ 
versal law. The learned Rocc^is^ who has accurately examined roccui, 
the works of those writers that went before him, and vi^ho, after 
stating their various opinions, forms his own conclusions, has 
not been silent upon this occasion. He puts this question: 

« Assecurator, qui jam solvit csstimationem mercium deperdi- 
« tarum, si postca diet® merces appareant et recuperatas sint, 

an possit cogcre dorainum ad accipiendas illas, et ad red- 
^ n -s «dendain 
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dendam sibi sestiniationem quam debit?” He answers^ 
Distingue; aut merces, vel aliqua pars ipsarum appareant, 
“ et restitui possint, ante solutionem aestimationis, et tunc te- 
netur dominus mercium illas recipcre, et pro ilia parte 
mercium apparentiuni liberabitjir assecurator; nam qui 
tenetur ad ccrtam quantitatem rcspectu ccrtm speciei, dando 
illam) liberatur; et etiam, quia contractus assccurationis est 
conditionalis, scilicet, si merces deperdantur; non autem 
dicuntur dcperditae, si postea reperiantur. Verum si merces 
non appareant in ilia pristina bonitate, aliter sit aestimatio* 
non in totum, sed prout tunc valent. Aut vero post solu- 
tarn aestimationem ab nssecuratorc compareant merces, et 
‘‘ tunc est in clcctione mercium assecurati vel recipere merces/ 
** vel retinere pretium.” 

And althougli a subsequent passage in the same author may 
seem to contradict that just cited; yet when attended to, 
they are both perfectly consistent. He says, sufficit semci 
extitisse conditionein ad beneficium assecurati de amissione 
‘‘ navis, etiani quod postea sequeretur recuperatio; nam per 
talem recuperalionem non poterit praejudicari assecurato.” 

From this passage it may be inferred, that a total loss hav¬ 
ing once happened, it must always continue so. But it must 
be understood, with reference to the context, and other parts 
of the work, from which it appears, that in order to entitle th« 
insured to recover as for a total loss, it must continue total, at 
the time when the offer of abandonment is made, at the time 
of the action brought, or at the time of the payment of the 
money. 

In a French treatise, called Le Guidon, it is said, that the 
insured may abandon to the underwriter, and call upon him 
for a total loss, if the damage exceed half the value of the 
thing; or if die voyage be lost, or so interrupted, that the 
pursuit of it is not worth the freight 

The same idea, with respect to the circumstances which 
will justify an abandonment, seems to prevail in almost all the 
foreign ordinances. 


But 
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But in no country have the principles of abandonment been 
more accurately defined than in England: and it must be re¬ 
membered! that the decisions, from which the following prin¬ 
ciples are selected, are of the greatest authority; that they are 
not merely the opinions of private speculative men, but the 
solemn and deliberate judgment of the grave and learned 
Judges of the FMglish courts; judgments formed after mature 
deliberation and serious argument; established upon the solid 
and permanent ha$h of reason and good sense. 

From those decisions we may collect, that the riglit to aban¬ 
don must arise upon the object of the insured being so iar dc- 
•feated by a peril in the policy, that it is not worth his while to 
pursue it: such a loss as is equally inconvenient to him, as if it 
had been total. For instance, if the voyage be absolutely lost, * 
or not worth pursuing; if the salvage be very high, a 

half; if further expence be necessary; if the insurer will not 
engage at all events to bear that expeiicc, thought it siiould Guidon, 
exceed the value, or fail of success: under these, and many 
other like circumstances, the insured may disentangle himself, 
oind abandon, notwithstanding there lias been a recapture. 

It is evident, that there may be circumstances in which it % Burr.697 
would be contrary to eveiy principle of justice to suffer the 
insured to abandon; for a ship might be taken, and escape 
immediately, which would be no hindrance at all to the 
voyage: or she might be taken and instantly ransomed, which 
would amount only to a partial loss; in which case the in¬ 
sured sliall not be allowed to demand a rccompence for a 
total loss. 

It is also material to observe, that the right to abandon Burr. 1214. 
must dci>end upon the nature of the case at the time of the 
action brou*dit, or at the time of the offer to abandon : a de- 
terniinatiou founded, sis I have said before, on the nature of 
the contract between the parties; because an insurer ought 
never to pay less, upon a contract of indemnity, than the value 
of the loss; and the insured ought never to gain more. 

From what has been said, it will appear sufficiently evident, il>rmRc{i. 
that the owner cannot abandon, unless at some period or other p- 

2 4 of ‘ 
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of the voyage there has been a total loss: and therefore^ if 
neither the thing insured, nor the voyage be lost, and the 
damage sustained shall be found, upon computation, not to 
amount to a moiety of the value, the owner shall not be al¬ 
lowed to abandon. 

These principles arc fully illustrated and confirmed by the 
judgments given in the following cases. 

The defendant had insured the ship Success from London to 
Bermudas, and so to Carolina; the ship was taken by a 
Spanish privateer, and afterwards retaken by an English pri¬ 
vateer, and carried into Boston in England, where, no 
person appearing to give security, or to answer the moiety the 
recaptors were entitled to for salvage, she was condenined and 
sold in the Court of Admiralty there: the recaptors had their 
moiety, and the overplus money remained in the hands of the 
officers of that court. An action upon the policy was brought 
at law by the defendant here, who obtained a verdict against 
the now plaintiff. 

The plaintiff brought a bill, suggesting the capture to be 
fraudulent, and done designedly by the captain; and now 
moved for an injunction to stay the proceedings at law. 

It was contended for the plaintiil^ that though the capture 
might not be fraudulent, yet the defendant ought not to re¬ 
cover more oh the policy than a moirty of the loss, as the act 
of the 13 G^a. 2. c. 4. s. 18. gives the thing saved to the 
owner, and he is entitled to receive it from the officers of the 
Admiralty: and that the plaintiff ought to be obliged to pay 
no more than the loss actually sustained, which cannot be 
ascertained till after the defendant shall have received the part 
that might have come to him upon the salvage. 

The defendant In his answer had sworn, that he had offered, 
and was now willing to relinquish his interest to the plaintifis 
in the benefit of the salvage, arid would give them a letter of 
attorn^ for that purpose to receive it. 


Lord 



Chap. IX.] OF ABANDONMENT. 


883 


Lord Chancellor HardmcJce. — “ There is no ground for 
an injunction in this case; here there was an agreement to go 
to trial in one of these actions which had been brought^ and 
to be bound by the event of that: at the time of the'trial, 
they knew that the ship was retaken, and the manner of the 
capture. The quantum of the datnage and loss sustained is 
the only thing now to be disputed; for it is impossible to carry 
on trade without insuring, especially in time of war. There** 
fore regard must be had to the insured, as well as to the in¬ 
surer; and where there is no admission in the answer of any 
kind of fraud, though various pretences of that sort may be 
set up by the bill, they are not to be regarded. The question 
then arises on the statute of 13 Geo* 2* with regard to the 
salvage. It has been said, there ought to be only half the 
loss recovered on the policy; and as to that, the act has made 
great alteration in the law of nations with respect to re¬ 
captures. The carrying a ship 771/ra prtesidia hostiuPiy or si 
pemoctaverit with the enemy, makes it the prize of the person 
retaking it, us if it had been originally the ship of the enemy: 
but by the act the recaption is the revesting of the property 
of the owner. If there is a salvage, that must be deducted 
out of the money recovered by the policy; but if none has 
come to the hands of the plaintiff in the action, the jury can¬ 
not take notice of it. The ship was condemned and sold, 
because the money was not paid, or secured to be paid by the 
owners. It is uncertain whether the defendant will receive 
any thing or not: and if anything be recovered, he must 
have an allowance for his expences in recovering. Therefore 
I take it, when he is willing to relinquish his interest in the 
salvage, he ought to recover the whole money insured. It 
would be mischievous if it were otherwise, for then upon a rc- 
ci^ture a man would be in a worse situation than if the ship 
were totally lost.” Injunction was denied. 

But the first case to be found in our books, in which the 
doctrine of abandonment was fully gone into, in which its 
principles were settled, and applied to the particular dreum- 
stances then before the Court, was the case of Goss and another 
against Withers* 


It 
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Gos^anJ It a special case from the sittings in London^ upon two 
Withers, Ections, Oil two distinct policies of insurance; one upon a ship^ 
fl Burr. $83, QtJier upon the loading. 


The former was an insurance on the David and Rebecca^ at 
and from 'Nemfoimdland to her port of discharge in Portugal 
or Spairiy without the Sh^eights^ or England^ to commence 
from the time of her beginning to load at Neu^oundland^ for 
cither of the above-named places; and to continue till she 
should be arrived at her said port of discharge, and there 
moored 24 hours at anchor in safety* The ship was, by 
agreement, to be valued at the sum subscribed, without 
further account. The insurance was to be at ten guineas^- 
cent*: and in case of loss to abate two per cent*: and iit case 
of average loss not exceeding 5/* per cent* to allow nothing 
toward such loss. And if the vessel was discharged without 
the Streights^ excepting the Bay of Biscay^ two guineas 
per cent* were to be returned: and if she sailed with convoy 
and arrived, two guineas more per cent* were to he returned. 
The plaintiffs declared upon a total loss, by capture by the 
French* 


The policy, declared upon in the other action, was an 
insurance upon any kind of lawful goods and merchandizes, 
ioaden or to be loaden on board the aforesaid ship; and this 
policy for 7/. 75. insured 70/. The declaration alleged, that 
divers quantities of fish and other lawful merchandizes, to 
the value of the money insured, were put on board, to be 
carried from Neoifoundland to her port of destination, and 
so continued (except such as were thrown overboard as is 
after-mentioned) till the loss of the ship and goods. The de¬ 
claration then avers, that a part of the said goods were neces¬ 
sarily thrown overboard in a storm, to preserve the ship and 
the rest of the cargo; aftei; which jetson, the ship and the 
remainder of the goods were taken by the French* 

The case states, that the ship departed from her proper 
port, and was taken by the French on the 23d of December 
1756: and that the master, mates, and all the sailors, except 
an apprentice and landman, were taken out and carried to 

France: 
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France : that the ship remained in the hands of the enemy 
eight da^s, and was then retaken by a British privateer, and 
brought in on tho 18th of January to Milford Havens and 
that immediate notice was given by the insured to the insurer, 
with an offer to abandon the ship to their care. It was also 
proved ^t the trial, that before the taking by the enemy, a 
violent storm arose at sea, which first separated the ship from 
her convoy, and aflerwards disabled her so far as to render 
her incapable of proceeding on her destined voyage without 
going into port to refit. It was also proved, that part of the 
cargo was thrown overboard in the storm: and the rest of it 
was spoiled while the ship Jay at Milford~Haven, after the 
ofier to abandon, and before she could be refitted: and tl)e 
insured proved their interest in the ship and cargo, to the 
value insured. 

Several questions arising upon the trial of the first of these 
causes, it was agreed that the jury should bring in their 
verdicts in both causes, for the plaintiffs, as for a total loss; 
subject, however, to the opinion of the court on the following 
questions, viz. 

I si. Whether this capture of the ship by the enemy was 
or was not such a loss, ns that the insurers became liable 
thereby ? 

adly, Whether, under the several circumstances of this case, 
the insured had or had not a right to abandon the ship to the 
insurers, after she was carried into Milford Haven ? 

After two arguments, the Court decided unanimously in 
favour of the plaintiffs; and in the opinion then delivered by 
Lord Man^ld, all the law upon this subject was fully dis¬ 
cussed. It will not be necessary, however, to state in this 
place what fell from His Lordship upon the first of these ques¬ 
tions, thus submitted to the opinion of the Court; because 
that was very copiously treated of in a former chapter, in 
which it was shewn, that whether property was or was not 
transferred to the enemy by a capture, and absolutely lost 
to the original owner, it could no way affect the contract 

entered 


Vide ante, 
c. 4. p. lo8. 
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entered into between an insurer and insured. It will be 
sufficient then to follow Idis Lordship in the second part of his 
argument. 

Lord Mansfield. — The single question, therefores upon 
vhich this case turns, is, whether the insured had, under all 
the circumstances, an election to abandon, on the i8th of 
January 1757 ? The loss and disability were in their nature 
total, at the time they happened. During eight days, the 
plaintiff was certainly entitled to be paid by the insurer, as 
lor a total loss; and in case of a recapture, the insurer would 
have stood in his place. The subsequent recapture is, at best, 
a saving only of a small part: half the value mmt be paid jbr 
salvage. The disability to pursue the voyage still continued. 
c*4^i 8 ^* The master and mariners were prisoners. The charter- 
now altered party was dissolved. The freight (except in proportion to 
c.^66^s? 4». goods saved) was lost. The ship was necessarily brought 
into an English port. What could be saved, might not be 
worth the expence necessarily attending it; which is proved 
by the plaintilF’s offer to abandon. The subsequent title to 
restitution, arising from the recapture, at a great expenoe, 
the ship too being disabled from pursuing her voyage, cannot 
take away a right vested in the insured at the time of the 
capture. But because he cannot recover more than he has 
suffered, he must abandon what may be saved. I cannot 
find a single book, ancient or modern, which does not say, 
that in case of a ship being taken, tbe insured may demand 
as for a total loss, and abandon. What proves the propo¬ 
sition most strongly is, that by the general law he may 
abandon in the case merely of an arrest, or an embargo, by 
a prince not an enemy. Positive regulations in different 
countries have fixed a precise time before the insured should 
be at liberty to abandon in that case. The fixing a precise 
time proves the general principle. Every argument holds 
stronger in the case of the other policy with regard to the goods. 
The cargo was in its nature perishable, destined from JVirto- 
foundland to Spain or Partial: and the voyage was as 
absolutely defeated, as if the ship had been wrecked, and a 
third or fourth of the goods saved. 


Vide lu^e, 
c. 4- p. 123 
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<< No capture by the enemy can be so total a low, as to 
leave no possibility of a recovery. If the owner himself should 
retake at any time^ he will be entitled; and by the late act of 
parliament* if an Et^lish ship retake at any time* before .con«- 
demnation or after* the owner is entitled to restitution upon 
stated salvage. This chance does not suspend the demand* 
for a total loss* upon the insurer; but justice is done, by puN 
ting him in the place of the insured, in case of a recapture. In 
questions upon policies, the nature of the contract, as an in¬ 
demnity, and nothing else, is always liberally considered. 

There might be circumstances, under which a capture would 
be but a small temporary hindrance to the voyage; perhaps 
npne at all: as if a ship were taken, and, in a day or two* 
escaped entire* and pursued her voyage. There are circum¬ 
stances* under which it would be deemed an average loss: if 
a ship taken be immediately ransomed, and pursue her voyage, 
there the money paid is an average loss. And in all cases, the 
insured may chuse not to abandon. In the second part of 
the “ Usages and Customs of the Sea,” (a French book vi.ie ante, 
translated into Englnh^) a treatise is inserted called Le Guidon, 
in which, after mentioning the right to abandon upon a cap*^ 
ture, he adds, or any other such disturbance as defeats the 
voyage; or makes it not worth while, or worth the freight to 
pursue it;” I know that in late times the privilege of aban¬ 
doning has been restrained, for fear of letting in frauds; and 
the merchant cannot elect to turn that, which, at the time it 
happened, was in its nature but a partial, into a total loss, by 
abandoning. But there is no danger of fraud in the present 
case. The loss was total at the time it happened: it con¬ 
tinued total, as to the destruction of the voyage. A recovery 
of any thing could only be had, by paying more than half the 
value, including the costs. What could be saved of the 
goods might not be worth the freight for so much of the voy¬ 
age as they had gone, when they were taken. The cargo, 
from its nature, must have been sold, where it was brought 
in. The loss, as to the ship, could not be estimated; nor the 
salvage of half be fixed by a better measure than a sale. In 
mch a caafe* there is no colour to say* that the insured might 
not disentangle himself from unprofitable trouble and further 

expence* and leave the insurer to save what he could. It 

might 



2S8 OF ABANDONMENT. [Chap. IX. 

might as reasonably be argued, that if a ship sunk were 
weighed up again at great expence, the crew having perished, 
the insured could not abandon, nor the insurer be liable, be¬ 
cause the body of the ship was saved. We are therefore of 
opinion, that the loss was total by the capture, and the right 
which the owner had, after the voyage was defeated, to obtain 
restitution of the ship and cargo, paying great salvage to the 
recaptor, might be abandoned to the insurers, after she was 
brought into Milford-Haven.^^ 


The principles laid down in this case have been strictly 
adhered to in all similar cases; and particularly in one, which 
it will be proper to mention in this place, before we come to 
the great cause of Hamilton v. Mendes^ in which some other 
principles relative to this subject were established. 


Millcs V, 
rietchcf, 
Vo\izl%ig, 


It was an action on a policy of insurance, on the ship the 
Hope and her freight, from Montserrat to London* The 
plaintiff went for a total loss : the defendant insisted, that he 
w as only entitled to recover for an average loss. The jury 
found a verdict for a total loss ; and upon a motion for a new- 
trial, the facts of the case appeared to be as follows:—The ship, 
wlien proceeding on her voyage, was captured on the 23d 
of May^ by two American privateers, who took the captain and 
all the crew', and part of the cargo, which consisted of sugars, 
out of her. The rigging was also taken away. She was after- 
wards retaken, and carried into Neii^-York^ where the captain 
arrived on the a3d of June^ and, taking possession of her, found 
that part of what had been loft of tlie cargo was washed over¬ 
board, that fifty-seven hogsheads of what remained were 
damaged, and that the ship was leaky, and in such a state, 
that she could not be repaired without unloading her entirely, 
nie owners had no storehouses at Nc^ York^ in which the 
sugars could have been put, while the ship was repairing, nor 
any agent there to advise or direct the captain. No sailors 
were to be had. The only method he had of paying the sal¬ 
vage, v^hkh amounted to the value of forty hogsheads of' sugar^ 
w as by sale of part of the cargo, or the ship. The captain did 
not know of the insurance. If he had repaired the ship, his 
expellees would have exceeded the freight more than too/. 

I o There 
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There was an embargo on all vessels at New- York till the 
27th of Decembei'; and by the destination of his ship, she 
was to have arrived at Londofi in Under these circum¬ 

stances, he consulted with his friends at New-York^ and re¬ 
solved, upon their opinion and his own, to sell the ship and 
cargo, as the most prudent step for the interest of his em¬ 
ployers. The cargo was accordingly sold and paid for. The 
ship was also contracted for, but the person who had agreed 
to buy her, ran aivay, and the captain left her in a creek near 
New- Yorkf and returned to England^ where he arrived in the 
Eebruavy following, and gave the plaintiff notice of what had 
been done, which was the first information he received of it, 
and the plaintiff immediately claimed as for a total loss 
from the underwriters, and oftered to abandon. Lord Mam- 
Jield told the juiy, that if they were satisfied the captain bad 
done what was best for the benefit of all concerned, they 
must find as for a total loss, which they accordingly did. 

Upon the motion for a new trial, the unanimous opinion of 
the Court was delivered by 

Lord Mansjield* — Tlie great object in every branch of 
the law, but especially in mercantile law, is certainty, and that 
the grounds of decision should be precisely known. I took 
great pains in delivering the opinion of the Court in the cases 
of Goss v. Wztket'Sf and Hamilton v. Mendcs^ I read both 
those cases over last night, and I think that from them, the 
whole lajv between insurers and insured, as to the consequences 
of capture and recapture, may be collected. Wherever a 
question of law arises at 7 iisi prim^ 1 propose a case, or grant 
one, when asked for by the counsel, and I avoid as much as 
possible blending fact and law together, having seen the incon¬ 
venience of it in Pole v. Fitzgei ahL But on the trial of this Vide po^t. 
cause, it did not appear to me, that there was any question of 
law, and no case was asked for. It was impossible to ask for 
one, till the facts were ascertained; and when they were, it 
would have been imjjossible to state them in any way, which 
could have left a doubt on the law. It was not contended, 
that a capture necessarily amounts to a total loss between in¬ 
surer and insured ,* nor, on the other hand, that on a capture 

and 



240 


OF ABANDOxVMENT. IChap. IX. . 

and recapture, there may not be a total loss, though there re* 
main some material tangible part of the ship and cargo. 
Neither was it contended, that the captain has an arbitrary 
power, by his act, to make the loss, either partial or total, as 
he pleases. A great deal has been said about what the Admiralty 
could, or would have done, in such a case, in order to pay the 
salvage. As to that, if no owner appeared, they would con¬ 
demn the whole; but if they saw, from the ship’s papers, that 
there was one, they would not. If there w^ different claim¬ 
ants of the ship and cargo, they would leave it to them to say, 
what part should be sold; and if they differed in opinion, 
would order the sale of such part as would be attended with 
the smallest loss. But all fiat is foreign to the present question^ 
which is singly this, whether the consequences of the capture 
were such as, notwithstanding the recapture, occasioned a total 
obstruction of the voyage, or only a partial one, as in the 
case of Hamilton v. Mendes ? In that case, and in Goss v. 
WiikerSy great stress was laid on the situation of the ship and 
cargo, at the time when the insured had notice, at the time 
of th.e offer to abandon, and at the time when the action was 
brought. No cases say, that the bare existence of the hull 
of the ship prevents the loss being total. The rule is laid 
down, “ tliat if the voyage be lost, or not worth pursuing, 

“ if the salvage be high, if farther expence be necessary, if 
“ the insurer will not at all events undertake to pay that 
“ expence, tS'c. the insured may abandon, notwithstanding 
a recapture,” Here, at the time of the capture, there 
were no hopes of a recoveiy; no friend’s ship in sight; no 
means of resistance; all the crew were taken out, and part of 
the cargo; and the rigging also taken away. Afterwards the 
ship was retaken, and carried into New’-York, When she 
was brought there, it still continued a total loss. Neither the 
insurers, nor the insured, had any agent in the place. The 
Court of Admiralty must have proceeded secundum requim et 
lonvMi and might ha^^e sold her for the benefit of those con¬ 
cerned. When the insured fii*st had notice, and offered to 
abandon, (which was when the captain came to England^) 
and when the action was brought, it was still a total loss. 
The voyage was abandoned, the cargo sold, and the ship left 
to be sold. The only answer the defendant makes, or can 
make to this is, that die loss was total indeed; but that the 

13 captain 



Chap. IX.] OF ABANDONMENT. 


24t 


captain made it so, by his improper conduct; for that on liis 
taking })ossc.ssion of the ship, the los.*. became partial, and that 
he ougiit to have pursued the voyage. But is this d^nce 
true in fact ? The captain, when he came to Yoith^ had 
no express order; but he had an implied authority, from both 
sidegf to do what was fit and right to be done, as none of them 
had agents in tlie place: and whatever It was right for him to 
have done, if it had been his own ship and cargo, the undcr« 
writer must answer for the conse(picnces of, because this is 
within his contract of indtannity. Suppose there had been no 
insurance, what ought the captain to have done? ist, As to 
the cargo, according to the course of the voyage, the ship 
^sliould Intve arrived at l^ondon in J/z/y. On the capture, part 
had been taken out, sonu' was washed ovcrbt)ard, 57 hogs- 
heatls were damaged, and tlic whole, from the leaking of the 
vessel, was in a perishable state. There were no storehouses; 
nor could the ship proceetl in the state she was in. 'I'he crew 
were gone, and aai embargo w'as laid on till December. What, 
shall a cargo, which was intended to arrive at London in Jvly^ 
be kcj>t in a perishable state at YorJe^ in a leaky vessel, 
till DecemlxT ? 2dly, As to the ship, it was certainly better 
to sell her, than to bring her to London. There was no crew 
beh)nging to her; and she Imd no cargo. Even if all the 
cargo had been left, the expenccs of repairs would liave ex¬ 
ceeded the freight. If she had been brought home, the ex- 
perice of bringing her might have been more than what she 
would have sold for in London. It has been said, that the 
damage would not have fallen on the niidcrwriters; but the 
argument drawn from thence is a fiiUat^y ; for that circum¬ 
stance goes to determine il to be tbe interest of the insured to 
abandon the voyage. The point is, what did the ow'ner snflbr 
by the ca|Tlure; and it appears that he suifered so nnicli, that 
it W'as not worth while to j>ursue the voyage. Tlie whole 
voyage w'as lost. As the captain did not know of the insurance, 
he had no teiti])talioii to give the turn of the scale to one side 
or the other. 1 Wfi it to the jury to determine, whether what 
tlie captain had done was for the benefit of the concerned. If 
they had foutid “Ma/ it was** in words, where would have 
been the (pestiim of law 

The Court therefore discharged the rule for a new frinl- 
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It was necessary to be very particular in stating tins case 
from the work of such an accurate reporter as Mr. Douglas^ 

* for t^o reasons: ist, Because it is a determination, exactly 

conformable to that of Goss v. JVitJim, recognizing and con¬ 
firming the principles there laid down ; and adly, To relieve 
tnsuVance,'^" the Court from the observations made on account of the 
V' 4- above decision. A case has appeared in print, under^the name 
of Milks V. Haijleij^ upon the same policy, the same ship, 
and the same voyage: but the author of the work in which 
it appears, could not possibly have been present at the trial; 
and the facts must have been unstated to him: or if present, 
he has not taken down the evidence with sufficient accuracy. 
Fur he has not stated, that on the capture, part of the cargo, ^ 
and also the rigging, were taken away; that part of what 
liad been left of the cargo was washetl overboard: that 57 
hogsheads of the sugar that remained, were damaged : that 
the ship w'as leaky, and in such a state, that she could not 
be repaired without unloading her entirely : that the salvage 
amounted to the value of 40 hogsheads of sugar : that the 
repairs would have exceeded the freight by more than 
looL: and that the embargo was to continue till the 27th 
t»f December: whereas the ship ought to have arrived at 
London in tlic July |)rcceding:—all which circumstances are 
to be found in Mr. Douglas'^ report: all of them are material 
to the decision of the cause, and upon ail of them mucii stress 
is laid by Lord Mans^ield^ in delivering the judgment of tlie 
Court. It was thought proper to note these differences, as 
nothing is so necessary in all cases, more especmllv in those 
of insurance, as the accurate and j^icise statement of cir¬ 
cumstances. ^ 

But altliougli the doctrine advanced in Goss v. Withers^ 
was so very general and comprehensive: jet it certainly is 
nut to be considered, as j^recluding the possibility of an ex¬ 
ception to the generality of the principle there established. 

Indeed, from the whole tejicnir of the Chief Justice’s very 
learned argument upon that occasion, it io ajiparent, that he 
had at that very time an exception in his view : and from 
some of the words he then used, it would almost induce one 
to suppose, that His Lordship had foreseen the very case 
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which actually came to be decided widsiu a few years after¬ 
wards. 

It was a sjjccial case reserved at Guildhall^ at tlie sittings 
Uiere before Lord after Michaelmas Term 1760, 

in an action brought against the dcfeiulabl, as one of the in¬ 
surers, upon a policy oi’insurance from Virginia or Mainland 
to London^ of a sliip called the iSV/iy, and of goods and mer¬ 
chandize therein,, until she shall have moored at anchor 24 
hours in good safety. Tlie case staled for the opinion of the 
Court, was as follows: 

• That the ship Selln/^ mentioned in the policy, being valued 
at 1,200/.; and the plaintilfhaving interest therein, caused the 
policy in question to be made; and the same was accordingly 
made, in the name oX John Mackintosh, on behalf and for the 
use and benefit of the plaintiflT, and was subscribed by the de* 
fendant, as stated, for i©o/. That the ship was in good safety 
at Virginia, where she took on board 192 hogsheads of to¬ 
bacco, to be delivered at TiOndon. That on the 28th day of 
il/w'rr/z, she departed, and set sail from Virginia \o London ; 
and on the 6th day oi Mai) Ibllowa’ng, as she was sailing and 
jn’oceeding in Iier said voyage, was taken by a French priva¬ 
teer called the Aurora oi Baijonne. 'rhat at the time of the 
capture, tlic tdelby had nine men on board; and the captain of 
the said privateer took out six, besides the captain, leaving 
only the mate and one man on bf)ard. That the French put 
a prize-master and several men on board tlie sliip Selby, to 
carry her to France* TJiM as the French were tarrying her 
towards France, on the ^1 day of the said May,^o was re¬ 
taken ofl‘ Bayonne by an English man of war; and accordingly 
sent into Plymouth, where she arrived the 6f.h day of June 
following. That tlie plairitifij living at Hull, as soon as he 
was informed what had befallen his ship, the Selby, wrote a 
letter on the 23d oi June to his agent John Mackintosh, living 
in London, to acquaint the tlefcndant, “ that the plaintifi' did 
from thence abandon to him his interest in the said ship, as 
«« to the said 100/. by the iletbndant insured.” That the said 
J, M, on the 26tli of June, acquainted the defendant with the 
offer to abandon the ship; to whicli the defendant answered, 
** that he did not think himself bound to take to I he ship ; 
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but was ready to pay tbc salvage, and all other losses and 
** charges that the plaintiff sustained by the <iaptiirc.” That 
upon the 19th day of August^ the ship Selhf was brought into 
the port of London^ by the order of the owners of the cargo, 
and the reenptors. That the ship sustained no damage 
from the capture. "J’luit the whole cargo of the said ship was 
delivered to the freighters, ait the port of Imido'n^ who paid 
the freight to Rn)jamiii Vaughan^ without prejudice. The 
cpiestioi), thcretbv<', submitted to the opinion of the Court is, 
Whether the plainliH’, on the said a6th day of June, had a 
right to abandon, and lias a right to recover, as for a total 
loss ? 

• 

After two arguments at the bar upon this question, and 
after the Court had taken time to deliberate upon it, their 
unanimous resolution was delivered by the Chief Justice, 

Lord Mansfield, —The plaintiff has averred in his de¬ 
claration, as the basis of his demand for a total loss, that bv 
“ the capture, the ship became wholly lost to him,” The 
general question is, Whether the plaintiff, who, at the tinm 
of his action brought, at the time of his offer to abandon, and 
at the time of his being first apprized of any accident having 
happened, had only, in truth, sustained a parthd loss, ought 
to recover for a total one? In support of the affirmative, the 
counsel for the plaintiff insisted on the four following points: 
1st, That by this capture, the property was changed; and 
therefore, the loss total for ever, idly, If tlic property were 
not chang('d, yi^t the capture waq||| total loss. 3dly, That 
when the was brought into Plifmeuth, particularly on the 
26th day of Juncy the recovery was not such as, in truth, 
changed the totality of the loss into an average. 4thly, Sup¬ 
posing it did, yet, the loss having once been total, a riglit 
vested in the insured to recover tlie whole upon abandoning; 
of which right he could never be divested by any subsequent 
event. 

As to the first point. If the change ol* property were at 
ull material between the insurer and insured, it would not be 
Epjilicnblc to this case; because by the marine law oi England, 
there is no change of properly, in case of a capture, before 

condem- 
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continues fox* ever. I know many writers firgue, be- 
tween the insurer and insured, from the distinction, whether 
the property was or was not changed by the capture, so-as to 
transfer a complete right from the enemy to a receptor, or 
neutral vendee, against the former owner. But arbitrary 
notions concerning the change of property by capture, as be¬ 
tween the former owner and recaptor, or a vendee, ought 
never to be the rule of decision, as between the insurer and the 
insured upon a contract of indemnity, contrary to the real 
truth of the fact. And therefore I agree with the counsel for 
the plaintiff, upon this second point, that by this capture, 
•while it continued, the ship was totally lost, though it be ad¬ 
mitted, that the property, in the case of a recapture, never 
was changed, but returned to tlie Ibrmer owner. 


‘‘ The third point depends, as every question ol’ this kind 
must, upon the particular circumstances. It does not xxeces- 
sarily follow that, because there is a recapture, tlicrcfore the 
loss ceases to be total. If the voyage be so defeated, as not 
to be worth the further pursuit; if the salvage be high, and 
the other expenccs great; or if the luulcrwriter refuse to bear 
these ex})cnces, the insured may abandon. But in the present 
case, the voyage was so far from being lost, that it had only 
met with a short tcm})orary obstruction; the ship and cargo 
well* bolh entirely safe; the expenco incurred did not amount 
to near half the value; and upon the 26th oi June^ when the 
ship was at Phjmonlhy and the offer was made to abandon, the 
insurer undertook to p».all charges and cxpcnccs, to which 
tlie j)laiu(ilF might be^t by the cajUiire. The only argu¬ 
ment to shew that the loss had not then ceased to be total, was 
built upon a mistaken supposition, that the rccaptor liad a 
right to demand a sale, and to put a stop to any further prose¬ 
cution of the voyage. But that is not so. The })ro})crty re¬ 
turned to the plaintiff, pledged to the recaptors for one-eighth 
of llic value, as salvage for retaking and bringing the ship 
into an English port Upon paying this, the owner was en¬ 
titled to restitution. The recaptor had no right to sell tlxe 
ship. If they differed about the* value, the Court of Admiralty 
would have ordered a commission of appraisement. In this 
case, it was the interest of the owner of the ship, the owners 
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of the cargo, and the rccaptors, that she should forthwith pro¬ 
ceed upon her voyage from Plymouth to London. But had 
the recaptor opposed it, or affected delay, the Court of Ad¬ 
miralty M^ould have made an order for bringing her immedi¬ 
ately to London^ her port of delivery, upon reasonable terms. 
Therefore, it is most clear, that upon the 26th day of June, 
tlie ship had sustained no other loss, by reason of the capture, 
than a shoi t temporary obstruction, and a charge which the 
defendant had offered to ))ay and satisfy. This brings the 
wliolc to the fourth and last point. 


Co. l.iu. 


“ I'lie plaintifl''s demand is for an indemnity. This action 
then must be founded upon the nature of his damnification, as 
it really is, at the time the action is brought. It is repug¬ 
nant, ii[)on a contract of indemnity, to recover as for a total 
loss, when the final event has decided, that the damnification, 
in truth, is an average, or perhaps no loss at all. Whatever 
undoes the damnification, in w^hole or in part, must operate 
U])on the indemnity in the same degree. It is a coulradic- 
lion in terms, to bring an action for indemnity, wlicn, upon 
the whole event, no damage has been sustained. The reason 
is so much founded in sense, and the nature of the thing, that 
the common Jaw of England adopts it, though inclined to 
strictness. 'I’he tenant is obliged to indemnify his lord from 
waste; but if the tenant do, or suffer w^astc to be done in 
liouses, yet if he repair before any action brought, there lies 
no action of waste against him. He cannot however plead 
“ non fecit xmslnmf but the special matter. 'Fhe sjiccial 
matter shews, that the injury being repaired before the action 
brought, the plaintiff had no cause of action : and whatever 
takes away the cause, takes away the action. Suppose a 
surety sued to judgment; and afterwards, before an action is 
brought, the principal pays the debt and costs, and procures 
satisfaction to be acknowledged upon record : the surety can 
have no action for an indemnity, because he is indemnified be¬ 
fore an}^ action is brought. If the demand or cause of action 
docs not subsist, at the lirtic the action is brought, the having 
cxisttxl at any former time can be of no avail. But in the 
present case, the notion of the vested right in the plaintiff to 
Stic as for a total loss, before the recaj)turc, is fictitious only, 
and not founded in tru.h. For the insured is not obliged to 
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abandon in any case; he has an clcctioii. No right can vest 
cas for a total loss, till he has made that election : he cannot 
elect, belbre advice is received of the loss; and if that advice 
shew the peril to be os'er, and the thing in safety, he cannot 
elect at all, because he has no right to abandon when the 
thing is safe. Writers uj)oii maritime law are apt to em¬ 
barrass general principles with the positive regulations of their 
own country: bat they all seem to agree, that if the thing be 
recovered before the money is paid, the insured can only be 
entitled according to the final event.” His Lordship here Roems, 
cited the passage iVoin Roccua^ which we have already seen at 
the beginning of this chapter, aiul then proceeded tlins; 

‘‘ In the case of Sjioicer v. Franco^ though upon a wager Vide ante, 
policy, the loss was held not to be total, after the return of 
the ship Prince Frederick in safety; though she had been 
sci/ed and long kept by the King of Spam^ in a time of actual 
war. In the case of Polev. Fitzgerald^ though upon a wager vide post, 
policy, the majority of the Judges and the House of Lords 
held there w^as no total loss, the ship having been i*estored 
before the expiration of the four months, the time for which 
she was insured. 

% 

The present attempt is the first that ever was made, to 
cliarge the insurer as for a total loss, upon an interest policy, 
after the thing was recovered; and it is said, the judgment iu 
tlu; case of Grjss v. IVithtn's gave rise to it. It is admitted, that 
that case was no way similar. Before that action was brought^ 
the whole ship and cargo were literally lost; at the time of 
the offer to abandon, a li>urth of the cargo had been thrown 
overboard; llie vo3^age was entirely lost; llic remainder of the 
cargo was fish perishing, and of no value at Milford Hax^en^ 
where the ship w^as brought in: the ship so shattered, as to 
want great and expensive repairs; the salvage was one half, 
and the insurer did not Ciigagc to be at any expence: it did 
not appear that it was worth while to try to save any thing: 
and the rccaploi', though entitled to one half, as well as the 
owner of tlic ship and cargo, left the whole to perish, rather 
than be at any further trouble or expence- But it is said, 
though the case was entirely difi'erent, some part of the rea¬ 
soning warranted the proposition now inferred by the plaintiff 
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from it. The great principle relied upon was, that as be- 
“ tween tlic insurer and insured, the contract being an in- 
“ deninity, the truth of the fact ought to be regarded; and 
therefore thert; might be a total loss by a capture, which 
“ could not operate us a change of property; and a recapture 
should not relate by fiction (like the Homan jus postliminii) 

“ us if the capture had never happened, unless the loss was in 
truth recovered.” This reasoning proved c conversOy that 
if the thing in triitli were safe, no artificial reasoning shall be 
allo\\ cd to set up a total loss. The words (juoted at the bar 
were certainly used, that thtax* is no book, ancient or nio- 
“ derii, which does not say, that in case of the ship being 
taken, the insured may demand for a total loss, and iiban- * 
don.” 13 ut the pro[)osition was appliecl to the subject- 
matter, and is certainly true, provided the capture, or the 
total loss occasioned tliercby, continue to the time of aban¬ 
doning, and bringing the action. The case then before 
tlic Court did not make it necessary to specify all the restric¬ 
tions. But I will read to you verhalhn^ from my notes of the 
judgment llun delivered, what was said to prevent any in¬ 
ference being drawn btyojid tlie case then determined.” 


Ills Lordship, having read a great part of his former argu¬ 
ment in that case, went on in this way: 


From tills mode of reasoning, it did by no jneans Ibflow, 
that if the ship and cargo hatl, by the j’ecajiture, been brought 
safe to the port of delivery, without having sustained any 
damage at all, lliat the insured might abandon. But without 
dwelling h^iiger upon principles or anihorities, the conse- 
(jiicnces ol’the present (juestion are decisive. It is impossible 
that any man sliouk! ilcsire to al)andon in a cas<i circumstanced 
like the present, but for one of two reasons, namely, either 
because be has overvalued, or because the market has fallen 
below the original price. 7 'he only reasons that can make 
it the interest of the [)arty to desire, arc conclusive against 
allowing it. It is unjust to turn the fall of the market upon 
the insurer, who has no concern in it, and could never gain 
by the rise. And a]) overvaluation is contrary to the general 
policy of the marine law; contrary to the spirit of the act of 
19 Geo. 2.; a temptation to fraud, and a great abuse: there¬ 
fore 
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fore no man should be allowed to avail himself of having over¬ 
valued. If the valuation be true, the plaintiff is indemnified, 
by being paid the charge he was put to by the ciijrturc. If 
he has overvalued, he will be a gainer, if he be permitted to 
abandon: and he can only desire it, because he has over¬ 
valued. This was avowed upon the first argument; and that 
very reason is conclusive against its being allowed. The in¬ 
surer, by the marine law, ought never to pay less, upon a 
contract of iiulcuinity, tlian the value of the loss: and the in¬ 
sured ought never to gain more. Therefore, if there were 
occasion to resort to that argument, the consequence of the 
determination would alone lx* sufficient upon tlie present oc¬ 
casion. But upon principles, this action could not be main¬ 
tained as for a total loss, if tlic question were to be judged by 
the strictest ndes of common law: much less can it be sup¬ 
ported for a total loss, as the question ought to be decided 
by the large principles of the marine law, according to the 
substantial intent of the contract, and the real truth of the 
case. If the question is to tlepcnd upon the lact, every nuuf 
can judge ot the nature of the loss before the money is paid. 
But if it is to depend upon speculative refinements, from the 
law of nations, or the Roman jus postliminii concerning the 
change or revesting of ))ro)>crty, no wonder that merchants 
arc in the dark, when doctors have differctl u[)on the subject 


from tl)e beginning, and are not yet agreed. Tcj obviate too 
large an inference being drawn from this determination, I 
desire it may be uiuki stood, that the point here determined is, 
“ that the i)laintiff, upon a j)olicy, can only recover an in- 
‘‘ deninity according to the nature of his case at the time ot 
the action brouglU, or (at most) at the time of his oflev to 
“ abandon,” We give no opinion how it would be, in case 
the ship or goods were restored in safety, between the offer 
to abandon, and the action brouglit ; or between the com- 
raeiiccnient of the action, ainl the verdict. And jiartieularly 
I desire, tliat no inference may be drawn, “ that in case the 
“ ship or goods sliould be rcston'd after the money paid as for 
“ a total loss, the insurer could compel tlie insurtxl to refund 
“ the money, and to take the ship or goods;” tliat case is 
totally diflerent from the present, and depends, throughout, 
upon difibreiit reasons and principles. Here the event had 
fixed the loss to be an average only, before the action brought; 
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before the offer to abandon; and before the plziintiff had no¬ 
tice of any accident; consequently before he could make an 
election. Wo are therefore of o})inion, that he cannot recover 
for a total, but for a partial loss only; tlic quantity of which 
has been estimated by the jury at ten poliud.s/?tr €e 7 iL** 

But ahliough the Court did not choose unnecessarily to de¬ 
cide, whether, after payment as for a total loss, the under¬ 
writer could oblige the insured to refund, if it should after¬ 
wards prove to be but partial: yet in the year 1766 this very 
same question came before them. It arose in the case of Da 
Cosfa V. Firfh, which was cited at largo in a preceding chap¬ 
ter; and the Court held, that as there was a solemn abandon¬ 
ment, and the money was paid, and as there was also an 
agreement that the insurers should be content with such sal¬ 
vage as the sum insured bore to the whole interest, the insured 
should not be obliged to refund, but the insurer should stand 

in his place for the salvage. 

« 

So also ill the case of Hamiltoii v. Mende^^ the fact of the 
capture and recajiture having come to the knowledge of the 
assured at tlie same time, Lord Mmisfeld^ in delivering the 
opinion, expressly reserves to the Court a clear right to de¬ 
cide, without being at all fettered by the case then in judg¬ 
ment, upon the point as a new one, nshm the skip or goods 
insured shoidd. happen to be restored beixveen the time of the (iffer 
to abando 7 iy and the time of the action brought. “ For,” said 
His Lordship, “ w’c give no opinion how it would he, in 
case the ship or goods were restored in safety, belAvcon the 
offer to abandon, and the action brouglit: or between the 
commencement of the action, and the verdict.” The former 
of these points, namely, the restoration of the proj)erty after 
an offer to abandon, upon the supposition of captui'c, and the 
time of bringing the action, came on lately fur consideration, 
for tlie first time, in the following case: and as the judgment 
was \cry ably pronounced, I make no apology for giving it in 
detail. 

It was an action on a policy of insurance on the ship called 
the Ma 7 \yy valued at 6000/- at and from Livetpool to any port 
or ports in t/awa/ca, during her stay there, and from thence 
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to her port of discharge in Great Britain, (the rest of the po¬ 
licy is not material.) Tliere was another count upon a policy 
on freight valued at 4000/. upon the same voyage. At the 
trial, before Lord Ellenbormgti^ the Ibllowing facts were found. 
The ship sailed from Jamaica with a cargo and freight bound to 
Liverpool, On the 2 ist of September she was captured during 
her homeward voyage by an enemy. On the 25th day of the 
same month she was recaptured. On the 30th day of September^ 
the plaintiffs received intelligence at Livapool of the capture, 
but not of the recapture, and on the day following communi¬ 
cated the same to the underwriters, and gsive notice of abandon¬ 
ment. On the 2d day of October intelligence of the capture was 
•confirmed. On the 6tli of October^ five days after the notice of 
abandonment, llio plaintifls received the first intelligence of the 
recapture of the vessel, and that she then lay at taiKh S'willey in 
Ireland^ in safety, in the possession of the recaplors. This in^ 
telligenc(; was immediately coniniunicatcd to the underwriters, 
with notice that the plaintifTs nevertheless persevered in their 
abandonment; but offered to do their best for the benefit of 
those who should ultimately be concerned and interested in the 
vessel, without prejudice. Untler such offer, and by agree¬ 
ment with the underwriters, without ))rtjudice to either party, 
the plaintiffs have compromised with the rccaptors; the vesseJ 
has been restored, and luis arrived at Liverpooly being licr port 
of discharge according to the terms of the policy, where she 
now is in snlety. And the owners have also uithout prejudice 
received the freight of the goods on board her, and the pro¬ 
portion salvage and cxpences of such goods. The plain¬ 
tiffs obtained the possession of the vessel at Loch Swillcij 
under the said agreement, after the notice of abandon¬ 
ment, bill i>efore the action was brought; ami ihe vessel did 
not arrive at Liverpool till after the commencement of the 
action. The shi]^ was never taken into an enemy's port, nor 
did she sustain any damage, whilst in possession of the enemy. 
The amount of the salvage, damages, and charges upon the 
ship is 15/, 45. and upon the freight, 13/. 1 is, ^(h per cent, 
on the sum injured. The deleiuliuUs paid to the plaintiffs 
before the connncnceniontof this action 57/. 125. 2r/., being the 
amount of their proportion ol’ aa average loss upon the two 
policies, which the plaintiffs accepted, without prejudice to 

their 
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their claim of a total loss upon their abandonment. This case 
was fully argued at the bar, and then, 

Lord Filletihorough said — “ Tliis ease, lliougli new in specie, 
is by no means new in principle: and though I^ord Man^cld^ 
in Hamilton v. Mendesy said, that he would not tlecidc how the 
case would be, if the ship and goods were restored in safety 
between the offer to abandon, and the action brought; jet 
there can be no doubt what his decision would have been, if 
the facts of this case had been brought in judgment before 
him. The facts of the case arc, &c. (here His Lordship 
stated the fiicts of the case as above related.) Now the ques¬ 
tion is, whether that, which in the result turjis out to liavo 
been only a partial loss, and that to a trifling extent, shall, 
because of the notice of abandonment, m Inch was given under 
the supposition at the time that it w'us a total loss, bo now re¬ 
covered against the underwriters as a total loss, after it is as¬ 
certained to be only a partial loss ? To give effect to this claim 
would be grievously to enlarge the resi)onsibility of iindcr- 
W'rit4Ts, and to make them answerable not lor the actual loss 
sustained by the assureil, whom they have engaged to in¬ 
demnify against the risks in the policy; but for a supposed 
total loss at the time of the notice to abandon, when that total 
loss, as it was supposed, had in fact ceased to exist. But it 
hiis been conteiuled by the plaintifls' counsel, that if the aban¬ 
donment is once well made, a right of action thei eby becomes 
vested, which cannot be dcvesli'd by sul)siM|uent (nents. That 
proposition is not only not true in the whole, l)iit is not true 
in any of its purls. The true effect of a notice' of abaiulon- 
ment is only thi:^, that if the offer to abaiulon turns out to 
have been pro])crly niailc upon the su))posed liicls, wJiich 
turn out to be true; the assured has put himself in a condition 
to insist on his abandonment. But it is not enough that it was 
properly made upon facts supposed to exist at the time, if it 
turn out that circumstances existed, unknown to tlie parties, 
wdiich did not entitle the assured to abandon, I'lie notice 
would be properly given, upon intelligence received, and 
really credited by the assured, of the ship's being wrecked, 
whether that intelligence were true or not, and although the 
letter conveying the intelligence sliould turn out to be a for¬ 
gery : and yet it is clear that no right of action would vest, 

founded 
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founded upon such abandonment, thus made upon false in¬ 
telligence, without any fact to support it. What is the notice 
of abandonment more than this: the assured^ having had 

notice of circumstances, *mhich entitle him, if true, to treat tht 
adventure as a total loss, in contemplation of those existing cir^ 
cumstances, casts 7 vkat is considered as a desperate risk on the 
tmderxeriter P But does not all that presume the existence of 
those facts, on which the right results to him of calling upon 
the underwriters to indemnify him ? But if all this turns out 
to be a misconception; if, at the time, it liad ceased to be a 
total loss, and no tlamage had happened; or if the only dam¬ 
nification arises out of the very act, which has saved the thing 
► insured from total loss, namely, the salvage on the recapture, 
the whole fcMimlation of tlic abandonment fails. It was 
then argued, that if the right of ahandonmont once vested, 
and was acted ii|u)n in time, it cannot afterwards be devested 
by snb3e(]uenl intelligence of other circumsUincesand events: 
but the case of Macarthy v. Abel is an authority to the con- ^ \\ 

trary: for there, though notice of abandonment were well 
given at the time, yet it was devested by subsequent circuni- chip, 
stances, where it appcareil that the cause of the abandonment 
had ceased to exist. 


Next it is contended, that by the ship’s being carried into 
n port of Ireland out of the course of her voyage, after her 
recapture the right of abandonment revived. I tlo not, how¬ 
ever, understand, whether this is insisted upon as an entire 
and distinct cause of abandonment, or as connected with the 
capture and recapture. If it grew out of the recapture, let 
us see what Lord Mansfdd says of it in Hamilton v. Mendcs* 
“ The third point depends, as every question of this kind 
must, on the particular circumstances. It docs not neces- 
“ sarily follow' that, because there is a ivcaptiire, therefore 
“ the loss ceases to be total. If the voyage be so defeated, 
“ as not to be w'orth the furtlier pursuit” — here no voyage is 
lost or defeated, for the voyage is performed. “ If the salvage 
« be high”—here it is not so, but very trifling. « If the 
other expence be great, and the unilcrwriter refuse to bear 
« them”—here the cxpcnccs are not great, and the actual 

loss has been paid by the imderwriters into the hands of the 

assured. 
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assured. If, indeed, after tlic recapture, the ship had been 
carried into a port abroad, and the sale had become Inevitable, 
because no person would indemnify the rccaptors for their 
one*eighth salvage, that might luivc made it a total loss: but 
that is not the present case: and therefore none of the cir¬ 
cumstances put by Lord Man^eld^ which, after a recapture, 
might still make the loss total, exist in this case. I cannot, 
liowevcr, but consider, as at present adviscil, that the aban¬ 
donment must be taken generally, as relating only to the 
actual state of things, at the time of the abandonment made ; 
and if necessary to the decision of this case, 1 should wish to 
haA’e that j^oint fully considered. 1 am not dUposed to en¬ 
large the grounds of abandonineat against underwriters — a, 
privilege, whicli every one knows, has been much abused. 
In almost every case of a valued policy, it is the interest of 
the assured to abandon: and it therefore becomes the Court 
to watch cvci y such ease; and in no instance to enlarge that, 
whicli in its nature is only a partial, into a total loss. In Mu- 
earthy v. Ahel^ it might as well have been said, that having been 
once a total loss, it uas to continue a total loss; but it was 
held otherwise, and tluit case is no otherwise distinguishable, 
except eventually that turned out to be no loss: and tliis is 
oi:iy u partial Joss. But I can see no difiorence, whether it 
ceased, by subsequent events, to bo a total loss altogether; or 
whether it was reduced by the events to .^o minute a loss as 
in the present case. Then, as in the case Godsal Boldero^ 
vve look to llie real nature of tlie contract in a policy of in¬ 
surance; and tlicre it was considered to be, as it is, a mere 
contract of indemnity. Therefore, though in that case, there 
was a total loss with respect to the subject-matter of tlic risk 
insured, yet circumstances having afterwards intervened, which 
adeemed the loss of the insured, he was held not to be en¬ 
titled (o recover. So l)ere, as that which w^as supposed to be 
a total Joss, at tiie time of the notice of abandonment first 
given, had ceased to be so, and in the event only a small loss 
has been incurred, that is the real amount of tlie damnifica¬ 
tion under this contract of indemnity; and that has been paid 
by the underwriters.” 


I'hc three otlicr judges, Grose, Lc Blanc^ and Baylcy, dc- 

livcre<l 
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livered tlicir opinions, concurring with His Lordship: and 
judgment was pronounced for the dofendcmt. (a) 

It has been already said, and from the preceding cases it 
seems to be a necessary inference, that in order to entitle the 
owner to abandon, there must, at some period or other of the 
vovawe, have been a total loss: for he cannot be allowed to 

.O' ' 

turn a partial into a total loss. There was, however, a mo¬ 
dern case, in wliich this was the single piont to be determined. 

It was an action on a policy of insurance upon the ship 
iVoni Wyburgh to I^ynn^ subscribed by the defend¬ 
ant for I oo/, at two guineas per cenU The defendant pleaded 
a tender, and paid 48/. into court. The cause was tried at 
Guildhall^ belbre Mr. Justice Btdlci^ when a case was re¬ 
served for the opinion of the Court, stating that the damages 
snsicined by the ship in the voyage insiO'cd^ did not exceed 48/. 
per cent,, which sum the defendant had paid into court, upon 
pleading in the action. That when the ship arrived at the 
port of Ijynn she was not worth repairing. Tlie question for 
the opinion of the Court was. Whether tlie plaintiffs liad a 
right to abaiufon ? 

^rhis case came on to be argued when l^ovd Man^eld was 
absent. 


Mr. Justice IVilles. — ^^ I he question is, Whether, under 
these circumstances, the plaintiffs had a right to abandon, or, 
in other words, Whether they can turn a partial into a total 
loss ? Tlte finding of the jury in this case determines the 
question, because it is expressly found that the damage did 
not exceed 48/. The case then states, that the ship 

was not worth repairing, but no mention is made of what 

{a) la a Scotch Appeal before the House of I-ords, upon a question ot 
continuing to insist upon an abandonment previously made after hearing 
of the recapture, Baiiibrid^c v. 2^t'\hon and I'olkncr v. liitchic weve 
quoted; upon the propriety of the decisions in which cases, the Lord 
Chancellor, though he expressed a wish for the attendance of the Judges, 
afterwai'ds decided upon a collateral point, that the abandonment bad 
been accepted by the underwriters; but protested againet being con¬ 
sidered as agreeing or not agreeing witli those decisions. 


C.iz2lct and 
others v. 

.Sr. Harbc, 
iTcrmRej'. 
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Smith y, 
Rohenso:', 

2 Dow. 474. 
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was her mil worth; so that the remaining materials of the 
ship, if sold, may make up the difference between 48/- and 
JooL jMT c’rni, I'ljere has been no loss either of the ship or 
of the voyage ; but, being an old ship, she suffered so much 
thst slu; was not worth repairing. I cannot now determine 
that there was a total loss, when the jury liavc already .said that 
tlu*re was only a Joss of 48/. per ce?rt,' As to the case cited of 
Bond V. Hunter^ this question never occurreil in it. The 
action was brought upon the homeward-bound policy, and it 
was sufficient to say, that that policy never attaclied, lor the 
shij) had received her di^atli’s w^ound in her outward-bound 
voyage. Jn (he case of ^lilies v. llctchc)\ a total end was put 
to the voyage. In the other coses, the questions arose upoii 
Jo.sses which had liappene<l during the several voyages; liere 
the voyag(' lias been performed, and the ship is arrived: and 
after the jury have found that the damage sustained did not 
aniount to more than 48/. the Court are precluded 

li oin saving it is a total loss.” 

* iTi 


Mr. Justice zh/t/nosL — “ The fiicts found in ibis case pre¬ 
clude any question, W hether this can he construtxl to l)e a 
tolal loss ? If the insurers sliould be held liable bore, it would 
be makiiig them insure tlu' goodness of the ship ; and if the 
owners cun recover as lor a total loss in this case, they might 
equally have recovered on account of the bad condition of the 
vessel, though she had not received much damag<* at sea. It 
i.s not stated that the ship received her death’s wound in the 
course of her voyage. \Vhon slie came into port, it was found 
she was not worth repairing; hut non constat if slu* had not 
receivi'd any damage during the voyage, she would have been 
■worth repairing. And tlioiigli the vessel was not in a sound 
.state, yet .she had arrived in salety twenty-four hours; and 
the jury having (*xac(ly <le/ined what degree of damage she 
had sustained, we cannot say that the plaintiff' ought to re¬ 
cover any more,” 

Mr. Justice Bailer. — Notliing can he better established 
than tliat the owner of a sliip can only abandon in case of a 
total loss. The cases which have been cited went upon that 
grountl. In the ease of Jenkins v. Mackenzie^ though the 
ship was brought iAilo purl, yet the capture, as between the 

assurer 
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3i5surer and assured, was a total loss. But there h no /«- 
stance *mhere the owner can abdfidon^ unless at some period 
or other of the voyage there has been a total loss. No such 
event has happened here; for the jury have expressly found, 
that the loss amounted only to 48^. pe^^ cent. Even allow¬ 
ing total loss to be a technical expression, yet the manner 
in which the plaintiff's counsel has stated it, is rather too 
broad. It has been said, that the insurance must be taken 
to been the ship as well as on the voyage; but the true 
way of considering it is this: it is an insurance on the 
ship for the voyage. If either the ship, or the voyage be Vide supra, 
lost, that, is a total loss; but here neither is lost. The • 
jcase of Hamilton v. Mejides is decisive. Judgment for the 
delcndant. , 

In another case, an action was brought on a policy of in- Fumeaux 
surance on the Prince of Wales, in port or at sea, for six 
months, fromtlie i8th July 1777. The ship in question was 
in governincnt-scrvicc, bound from (hrk to Quebec, She ar¬ 
rived there, but the season being too far advanced before she 
w^as ready to rolurn, she was removed into the bason: but, on 
the r9th Sovember, she was driven iVoin tlicnce by a field of 
ice, and damaged by running on the rocks. The condition 
of the ship could not be examined till Ap'il following, after 
the expiration of the policy. She was then, however, iuund 
lobe bulged aiid much injured, but not thought irreparably so. 

In the progress of the repair, difficulties arose for want of 
materials; and the captain, after consulting the merchants 
and agents in the country, sold her. An account was made 
up, charging I lie insurers with the whole amount, and cre¬ 
diting tlioni with the sums for which the ship sold, as 
salvage. 

Lord Munsfeld, at thetriid said :—“ The great point in the 
cause is, Whether this is a total loss by this accident? It is a 
new question: upon which I shall reserve a case for the 
opinion of the Court.” After argument by counsel on both 
sides, His Lordship said, the justice of the case seemed to 
be, that the loss in November should be taken as an average, 
not a/o/ff/one; and that the whole Court were of opinion, 

that 
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, that the ship 5 hould be considered as damaged on the 19th of 

Novanbef'f but not totally losK 

\ 

M’Masterfi In a subsequent case before Lord Ke^/yon^ at Nisi Priu.% it 
hrecirs'tt. actiou on a policy for 5/> monl/is, where the 

*f ^ JU’ h captured and carried into C/iarlt^sioriVfy sold by 

xs .!• captors, by authority of the French consul there, and puv- 

na^s^'^r t'hased by the captain for account of the original ownei s, that 

Cases at this \yas only to be considered a partial loss, and that the 

could not abandon, Lord Kenyon being of opinion 
that the captain was agent for the owners, recovering the vessel 
•upon their account, and paying a kind of salvage, the amount 
of which would be the loss sustained, and which only consti¬ 
tuted an average loss. Ilis Ixu’dship, Jiowever, admitted, 
that when the ship had been captured and carried into {)ort 
in the enemy’s possession, the assured at lliut period might 
have abandoned. But not having done so till llie vessel was 
recovered, they could now only go for an average loss. 

Wilson V. A similar decision to the above was made in tlic Common 
i^Marsh where the captaiii, as agent of tlie owners, Iiad pur- 

chased the ship sold under a seixiii e and c<»ndcMniiation by the 
(Jlituur.a^. government. 

When the case of M^Maslers v. Shoolhrcd was btdbrc iho 
Court at Nisi Prius, it did not occur to the eoiuK-el for the 
defendant to object, that the act of tfic French consul was il¬ 
legal, and contrary to tlie law of nations: and consequently 
that tlie money paid by the original owners, there being no 
sentence of condemnation, was in the nature of a ransom: 
and that ransoms being positively prohibited by the statutes 
of 22 G. 3 . c 25. and 33 G. 3. c. 66. s. 37, 38, & 39., 
the money paid by an assured for the ransom could not be a 
Havtiock r. charge upon the underwriter. But in a subsequent case, 
8'i’ejm^e- ^^cre this ohjcGtion was taken, and a case reserved upon it 
p.4.68. for the opinion of the Court, the whole Cfonrt, after two ar- 
p.^xi2”'an<i gunionts, were unanimously of opinion that the objection was 
post. ch. i8. well founded; that money juiid by an assured under those cir- 
qipnsitances was a ransom; and consequently could not be 
recovered from the underwriters. 


These 
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These cases, and the judgments upon then), have been cited 
at lengtl), because the princifSk^ of abtUidoninent are so clearly 
and accurately defined, and ai o so aptly illustrated by referring 
them to tlie particular circumstances arising in those Causes, 
that it would be absurd to insist more upon the subject, as 
the reader must from them be able to collect cveiy thing re¬ 
lating to abandonment. Nor let it be objected, that those 
were almost all cases of abandonment after a capture; for 
many of the rules there laid down were general in their na¬ 
ture, comprehending cases of wreck and detention, nmfatis 
mutandis^ ns well as those of capture. This will be best cx- 
j)laincd by putting two possible cases. 


Suppose a neutral ship is arrested, and detained by a foi’eign 
prince by an embargo, the owner immediately, upon hearing 
of this accident, would have a right to abandon; because no 
man is bound to wait the event of an embargo. But if the 
same ship that brings an account of the embargo, should also 
inform him, that the o))ibargo was taken off, that the sliiplnul 
Old}' been detained two or three days, that very trifling or no 
damage had arisen, tlien it is impossible to say that the mer¬ 
chant may abandon; because, as we liave seen, it is a jn-in- 
cij)le of good sense, that a man cannot niakc his election, 
whctlier lie will abandon or not, till he receive advice of the 
loss; and if by the same conveyance it appear that tlie peril 
is over, and the thing insured is in safety, he has lost his 
election entirely; because he has, and can have no right to 
abandon wlien his })ropcrty is safe. 


a Burr. 696. 


2 Bull'. 
1211. 


The same principle governs in the case of wreck: for let us 
suppose a trunk of bullion, as in tlie case of Cos-la v. F'nih^ 
to be the property insured; and that, the ship being wrecked, 
this trunk of course goes to the bottom: the owner would in¬ 
stantly be emitlcd to abandon to the underwriter, and to call 
upon him to contriluUe as in ca<e ot a total loss-^ But if it 
should so happen, tirat before the action Avas brought, or be¬ 
fore the offer was made to abandon, the bullion should be re¬ 
covered, ami restored to the owner at the jilacc of destination, 
upon paying a moderate salvage; in that case it would fail 
within the rule of Jlamilton v. Mcndcs ; and the a^^sured 
would only be entitled to recover an indemnity, accojxiing to 

3 2 the 


4 Bnrr. 
1966. 
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the nature of his ease at the time when the action was brought; 
consequently he would not be allowed to abandon. 

Manning V. Buf it has been settled also by a solemn decision of the 
Trin.Ter)ri Court of King’s Bench, in what cases a loss shall be deemetl 
%zG. 3. to be total, after an accident by perils of the sea. A policy 
was effected in London upon tlie ship Gi ace^ her “ car'go and 
freight^ at and from Tortola to Londony warranted to do- 
“ part on or before the first August 1781. The ship valued 
at 2,470/., the freight at 2,250/., and the cargo at 12,400/. 
At a premium of 25 guineas per cent, to return 10 per cent, 

“ if she depart the West Indies with convoy for England anti 
“ arrives.” At the head of the subscriptions is the following ^ 
declaration, viz, on skip^ freighty and goodSy Viarranted free 
of particular average, lliis ship, with her cargo, was a 
Dutch prize taken by a privateer of Tcrtoloy and w^as there 
condemned: during the whole of her stay at Tortoloy (four 
or five months,) she was never unloaded. On the first of 
August the whole fleet of merchantmen got under way, untlcr 
the convoy of the C^clopsy Sre.y but not being able to get clear 
of the islands that day, they cast anchor during tlic night, 
and the next day got clear of the islands. About 10 o’clock 
on the 2d of Augusty several squalls of wind arose, w’hich oc¬ 
casioned the ship to strain and make water so fast, that the 
crew were obliged to wwk both pumps; and, on the third, 
the captain made a signal of distress: in conse(|Ucncc of which 
she was obliged to return to Tortolay under protection of one 
of His Majesty’s ships. The captain made his protest, and 
a survey was had, by wdiich the ship w^as declared unable to 
proceed to sea with her cargo, and that she could not be re¬ 
paired in any of^he JS?ig/?VA islands in the West Indies: and 
that many of tlie sugars in the bilge and lower tier were 
washed out, and several of the casks broke and in bad order. 
The ship and the whole of the cargo were sold accordingly at 
Tortola. The assured claim a total loss of ship, cargo, ai»d 
freight, which the jury thought right, and found accordingly, 

A motion was made for a new trial, which upon full consider¬ 
ation was refused. 


See also Lord Mansfieldy after stating the evidence, and that his 
RovaTixcl’, at the trial were in favour of the underwriters, pro- 

cecilec! 
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cecdctl tlius; — “ But notwithstanding this inclination of my Assurance, 
, opinion, upon full consideration we think the jury have done 
riglit. If by a peril insured the voyage is lost, it is a total 
loss ; otherwise not. In this case the ship has an irreparable 
hurt within the policy; this drives her back to Tortola^ and 
there is no ship to be had thei*e which could take the whole 
cargo on board. There were only two ships at Tortola^ and 
both could not take in the cargo. To shew how completely 
the voyage was lost, and that no ship could be got, the as^ 
sured have not been able to send that part of the goods which 
they purchased forward to London. It Is admitted there was 
a total loss on the freight, because the ship could not perform 
the voyage. The same argument applies to the ship and 
cargo. It is a contract of indemnity; and the insurance is 
that the ship shall come to London. Upon turning it in every 
view, we are of opinion that the voyage was totally lost, and 
that is the ground of our determination,” The rule was 
discliarged. ’ 


I’liis subject of late years lias been much considered and 
discussed; and the case of l^lanning v. though not 

overturned, has received a considerable shake. In Anderson 
V. Wallisj 2 M.S'S. 240., it was held that a mere retardation 
of a voyage^ where the insurance was on a cargo not of a 
perishable nature, to another region, (the voyage being to 
(iinebec^) was not a ground of abandonment. 


Where a neutral ship bound from America to Hmre was 
detained and brought into a British port for the purpose of 
search; and pending proceedings in the Admiralty, the King 
of Great Britain declared Havre in a state of blockade, by 
which the further prosecution of the voyage was prohibited ; 
this was held to be a total loss of the voyage^ which would en¬ 
title the neutral assured to abandon^ and to recover as for a 
total loss. But not having given notice of abandonment in 
due time, he could only recover for a partial loss. 


Barker v. 
Blakes, 

9 East, ^83. 
See for an< 
ocher point 
this case at 
the end of 
this chap, 
and also at 
the end of 
chap. 12. 
on illegal 
voyages. 


But in all the cases lately quoted and commented upon, it 
will be seen, that to justify an abandonment, the loss must be 
occasioned by one of the perils in the policy, and therefore 
although a loss by wreck or capture^ hy an arrest or detention 

S3 of 
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(if princes, is perfectly understood in the law of England j yet 
it hiis been held not to Le a loss within the policy, for which 
the assured can abandon, anil recover as for a total loss of 
cargo,- tluit the [lort of ilestinatiou has been shut by order of 
the enemy against shij)sorthe nation to which the ship insured 
belongs, although the cargo was fish, and altlu)iigh it was 
obliged to be sold at another port for a very small )>nce. As 
this is one of the leading cases upon the subject, 1 sliall lay it 
before the reader the more largely on that accotant. 


Hadkinson 
V. Robinaon, 
Bcs. Sr 
Pull. 3X8. 


It was an action on a policy of insurance on pilchards, on 
board the Paxnro, at and iVoni Buji-s in to 

'biiiph'S, wiih le.(ve to join tlie coiiV(»y at or elsewhere. 

'Fhe ])olicy eoiitaijied the ieual luenioraiuluin, exempting llie 
mulerwriter from average litsse.', on ,//■'•//, unless general, 
or the fillip he alrimded. 'I'he di'ciaralion stated tlie loss to be, 
that alter tlie loadinu'ol lhe said pilchards on board, tSr. the 
Siiid ship or Ax**sel with ihe I'-ileharils, ^'c. iSv\ ileparteil and 
sot sail IVoin the said pui l oi' Penzaure aioresaid, on her 
“ ^^aid inteiuled voyage in the said writing and fjoliey of in- 
f'Urance mentioned, anil alterwards, and whilst the said 
*' ship was >0 ^ailnig and proceeding on Ium' sakl voyage, and 
hcilire her arrival at Naples, to ivit, on, <Sr. ihe port of 
Naples aforesaid, was, liy the persons exercising the powers 
of government in the kingdom o(’ Naples shut against all 
“ sliips the pritf>erty of any of llu' subjects of our Lord the 
“ King, or sailing under tlie colours of our Lord the King, 
i.iid against aH nicrcltaiidizc, the property of any such sub- 
jeets, carried in such ships, under the pain of such sliips 
“ and inerchandi'/e being conliscateil by the persons exer- 


ti 


cising the powers of government in the kingiloin of Naples, 
whereby the said ship, with the saiil pilcharils on hoard, 
(the said ship being then and there the property of subjects 
of our Lord the now King, and sailing under the colours of 
our Lord the now King, and the pilchards being then and 
“ there the property of the plaintifli who was then and there 
a subjt:et of our Lord tla^ now King,) was then anil there 
** prevented from pursuing her voyage to AV////c.v albresaid, 
atid the voyage was thereby then and (here wholly defeated 
and lost, and the pilchards then am! there became of no 
value to tlie plaintiff.’ At the trial before Lord Alvanlcj^ 
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it appeared, amongst the other facts, that after this vessel sailed 
from Ltsbofi^ in the prosecution of her voyage, sl^e received 
intelligence that English vessels were excluded from all the 
ports of Naples; and that afterwards the commander of the 
convoy ordered, that all vessels destined for Naples or Sicily 
were to proceed to Pori Malion^ where the report respecting 
the state of the ports ol* Naples was confirmed. That in con¬ 
sequence of this a survey of the cargo was taken, under 
direction of the Vice-Admiralty Court of Minorca, and sold 
tlierc foj- a snudl suni of nionty. I’he assured abandoned to 
the underwriUTs, who refused to accept it. The jury foun,d 
a verdict for tlu' niulerwriters, to set aside which a motion 
\vas made in dm IbJiowing term. After argument at the bar 
and time taken to deliberate, 

I.nrd Alvanlcij delivered the judgment of the Court, con¬ 
firming the verdict of the jury. His Lordship said, — The 
question is, Whether the circumstances, which have hap¬ 
pened, amount to a total loss within die policy? The policy 
includes capture and detention of princes; and any loss, which 
necessarily arises from such acts, is a loss within the policy. 
But it lias appeared to me, that where underwriters have In¬ 
sured against capture and restraint of princes, and the cap¬ 
tain, learning that if lie enter the port of his destination, the 
vessel will be lost by confiscation, avoids that port, whereby 
the object of die voyage is defeated, such cirqj^nstances do not 
amount to a peiil operating to the destruction of the thing 
insured. If they couUI, the same principle would have ap¬ 
plied in case information had been received at Falmouth, that 
the ship could not safely proceed to Naples* In Goss v. 
fVit/urs, Hnmillon v. Mvndes, and Milks v. Fletcher, the 
principles, by which a total loss is to be ascertained, are clearly 
laid dowm. It is there said, “ Tliut if the voyage be lost, or 
** not worth pursuing, if the salvage be high, if further ex- 
pence be necessary, if the insurer will not at all events un- 
dertake to bear that cxpencc, cS’c. the insured may abandon, 

« notwithstanding a recapture.” But the doctrine thus laid 
down is only ajiplicable to cases in which the loss is occasioned 
by a peril insurc<l against, which, as it appears to me, must 
be a peril acting upon the subject immediately, and not cir¬ 
cuitously, as in the present case. Without ontcring, therc- 

s 4 fore. 
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fore, into the question which has arisen in another case, (sec 
Difson\. R<r<s)crqfti ajite, p. 183.) I think that the detention of 
the cargo on board the ship in a neutral port, in consequence 
of the danger of entering the port of destination, cannot 
create a total loss within the meaning of the policy, because 
it does not arise from a peril insured against. This is an in¬ 
surance upon an article from England to Naples^ warranted 
f|^e from particular average. The plaintif]^ therefore, can¬ 
not recover, unless the article be totally lost by a peril within 
tlie policy, and such peril must, as I think, act directly and 
not collaterally upon the thing insured. I much doubt, 
whether, if a verdict had been found for the plaintilf, judg¬ 
ment might not have been arrested. With respect to the 
case of Manning v. New}i/ia}n it may be observed, that Lord 
Man^eld expressly dccid(»s it upon the ground of the voyage 
being lost by one of the perils insured against, namely, by 
tempestuous weather. The words of Lord Kenyon in tlie case 
of M^AndreiiOS v. Vaughauy in which he lays down that the 
insured may recover for a total loss, if the voyage be lost, 
must be taken with reference to the case before him, in which 
the injury arose from capture. The case of Cocki 72 gv, Fraser, 
{ante, 181.) is an extremely strong authority to shew, that if 
the article insured (being one of those mentioned in the me¬ 
morandum) remain in specie, the assured cannot recover, 
though it be rendered totally useless, and never reach the 
port of destinati^|i. But that case did not involve the question 
on which this case turns, namely, whether the loss was oc¬ 
casioned by a risk within the policy. Here, without entering 
into tlie ijuestion how far the cargo was totally lost, the claim 
made by tbc assured arises from the ship not proceeding to 
that port to which she was destined. Had she proceeded to 
Naples, the loss insured against might have arisen. Jf we 
were to decide tliat the sale at Port Mahon was a total loss 
within the policy, it would afford to owners insuring cargoes 
of the description specified in the memorandum, the oppor¬ 
tunity of creating imaginary dangers whenever the cargo was 
not likely to reach the port of destination in a sound state, 
and by giving notice of abandonment to throw a loss upon the 
underwriters, to which they are not liable by the terms of the 
policy. We are of opinion the verdict was right.” 
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A similar case, except that the cargo was not of a perishable 
nature, came before Lord Ellenbm'mghj who said, that if such 
a loss, as the shutting a port against vessels of the nation to 
which the ship belongs, was allowed, every ship about to sail 
from the port of London for a port which had fallen into the 
hands of the French^ might be abandoned. The plaintiff* 
being nonsuited upon another ground, it never came again^ 
before the Court. 

The following cases received judicial determinations agree¬ 
ably to the same principle: first, in a case of an insurance on 
goods on board the ship Lamely at and from to Monte 

'^Video, a 7 id any oUm' port or ports in the river Plate^ hi 
possession of the English. Loss by perils of the sea. When 
the ship arrived, Monte Video^ and every other port in the 
river Plate^ except Maldonado^ was in the hands of the 
enemy, and the coiqmaiiilcr of Maldonado^ for prudential 
reasons, would not suffer her to enter there. The vessel 
therefore bore away for Rio Janeiro^ being the nearest friendly 
port, and in the course of that voyage sustained damage by 
perils of the sea. - 

Lord Ellanbot'ough at the trial, and the rest of the Court, 
upon a motion to set aside a nonsuit which His Lordship had 
directed, were of opinion, that as the policy coi^tainod a con¬ 
tract foi* a specific voyage, it could not be extended by 
implicatit)!) to cover the ship in her voyage to Rio Janeiro^ 
notwithstanding the circumstances which had occurred to in¬ 
duce the necessity of it. 

And secondly, in a case of a ship insured frojii ILidl to St, 
Petershnrgh^ having sailed under convoy to the Sounds and 
was afterwarils stopped in her course by a kijjg’s ship for 
eleven days, from an apprehension of hostilities. She then 
proceeded to a place of rendezvous for convoy, and pro¬ 
ceeded under it, till they heard that a hostile enibargo was 
laid on all British ships at St, Pettrsburghy and the vessel re¬ 
turned to HnlL The Court held that this was not a loss by 
arrest or detention of kings, 4’c,, but attributable merely to 
the fear of the hostile embargo in the port of destination, and 
therefore not a loss within the policy. Lord Ellenborough 
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expressly founded himself on die authority of Hadiinson v. 
llobinson^ (ante, p. 262.) 

A decision upon similar principles was made by Lord El- 
Icnhorough in the following ease. The insurance was on goods 
on tlic shi{) William^ at and from London to ReveL The ship 
sailed from the Norc under convoy of the Forrester sloop of 
war, for the Sounds and arrived there on the 27 th of October 
1807. Tlie ship proceeded from thence tow'ards Revels on 
die 15 th oi Noveynbet'y under convoy of the Garnett sloop of 
war. On the 17th of Fiovemher^ whilst the ship was proceed¬ 
ing on lier voyage witli the convoy, it became known to the 
convoy, that an embargo was laid on all Ihilish ships in 
Russian ports: and in cojisetiueiice thereof the ship, under 
the orders of the convoy, njturncd to Copenhagen roads on 
the )8th of tlie same month. The ship William^ together 
with the convoy, afterwards proc<?oded to Jay elf Goftenburgh, 
a Sxs:edish port, for six days; and the ship insured might liave 
gone into lliat port, ii' tin captain had so thought lit, Hi^eden 
being then at war with Rnssi(f^ but iu amity with this king¬ 
dom, I’hc ship sailed from olf Cwttenhurgh llie 3otli Novem¬ 
ber 1807, with the Garnett and fleet for FiUgland^ with the 
additional convoy of the Spitfire sloop of war. The ship 
William was last seen on the 3d of December 1807, distant 
ten leagues from the Naze, of Norvoaip when the sea ran high, 
and not liaviiiir been since heard of she was admitted to 
be lost. Hostilities between tliis country ami Russia com¬ 
menced on the 18th of December^ and between this country 
and Denmark in the preceding Sepiemher* 

Lord EUenborotigh told the jury that this was a contract for 
the voyage out, and that although a ship from necessity might 
be allowed to take a circuitous course, yet the ultimate point 
of destination must ever be the same. That sucfi a necessity 
might perhaps even justify a return to England^ if it could 
be proved satisfactorily, that it was the intention of the par 
tics to seize the first favourable opportunity^ of returnin|[ to 
ReveL No such evidence appears in the present case. Neither 
does it appear that the convoy compelled the return to Eng¬ 
land : for although ^-he first part of the case states that the re¬ 
turn to CopenJiagen roads was under the orders of convoy, the 

return 
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return to England is not averred to be under such compulsion) 

I must thercfbie take this to be a voluntary abandonment of. 
the voyage. And at all events, oven if there had been aainten¬ 
tion to return to ReveU war intervened before such an intention 
could be executed, and that Mwildput an end to the contract. 

The plaintiir was nonsuited. 

Another action was brought in the Common Picas on this 
policy, and iilv James Mansfield^ then Chief Justice, concurred 
witli Lord EllenhormigJi ; and his judgment w as afterwards 
confirmed by the whole Court. And w Jiere a ship was in- Urown v 
sured to her last port of discharge^ in the river Platc^ and X.'Sr 
the master hearing that Ihirnos /Iprs^ where he meant to dis- 2^3* 
cliarge his cargo, was in the hands of the enemy, went to 
Mo 7 tte ndeo^ and began to discharge the cargo there, t/iis was 
held to be lier last port of discharge, and therefore the under¬ 
writers were not liable lor a loss after the vessel had been 
moored 24 hours. 

Ill the ])eginniiig of this chaptei', in stating the nature of 
:m abandonment, the effect of it was necessarily explained; 
namely, that wdien the assured claimed a total loss, ho must 
cede or abandon wluitever is saved, or whatever may be re¬ 
covered, to the underwriter, and who, when the transfer is 
made to him, stands in the |)laceof tlie assured, and tlms, by 
the transfer, becoming entitled to all the benefit and ad¬ 
vantage which the assured himsi'lf could have claimed, if his 
])ropcrly had been uninsured. But the very peculiar circum¬ 
stances, which in ininv cases occurred during the two last 
wars, liave led to a variety of discussions upon this subject. 
Amongst others, tlu* late Emperor {Pa?d) of l??(ssia having in 
the month of November 1800 laid an cmhargo on all British 
shipping then in the Russian ports, most of wJn'ch, being then 
laden lor their homeward voyage, lie compelled to unload, 
and having jigain taken off the embargo in May 1801, and 
allow'eil the same cargo to be reloaded, and sent to England^ 
a consitlorable question arose between tlu! two sets of under¬ 
writers on shijis and freight. Tlie owners had often insured 
the ships with one set of undcrw'riters, the freight with another; 
and in February 1801, when the news of this embargo reached 
England, losses to a considerable amount were jJaid, the as¬ 
sured 
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surcd abandoning the ships to tlie underwritei’s on ships^ the 
freight to the underwriters on freight* But afterguards, when 
the embargo was taken off, when the ships arrived, and the 
freights were earned and paid to the owners, the question was, 
whether the abandonment of tlie ship conveyed to the insurer 
on ship the freight she had earned; or whether it went to the 
und^i'writer on freight^ to whom also an abandonment had 
been made. 




isr edit 


In France^ no difficulty could well arise upon such a sub¬ 
ject; because insurances on ship Aid freight are not known as 
X Emerlgon, distinct subjects of insurance. But that not being the case in 
E 7 }gland^ and the question being of considerable difficulty,’' 
and, in point of value, of great magnitude, it has been the 
2 Marshall, subjcct of mucli discussioH. A learned author has stated it as 
clear, “ that the abandonment of the ship in Engla^id docs 
‘‘ not transfer the freight she has earned/* But it consists 
with niy own professional knowledge to state, that that opinion 
was far from being universal; and that there never was 
a question of insurance law, in niy memory, on whicli a 
greater contrariety of opinion obtained at the FMglish bar. 
Where such a difference did prevail, it was likely that the 
case should be brought before the Court; and the course 
adopted by the learned Judges shews how difficult a ques¬ 
tion it appeared to them to be: for I think, upon a re¬ 
view of the following cases, it will appear, that they have 
always been decided upon collateral grounds, applicable to 
each particular case; and have always left the rights of tlie 
two sets of underwriters undisposed of. But I am bound 
to acknowledge, that, as far as the opinion of the Court could 
at all be collected, the inclination seemed to be against the 
claim of the underwriter on freight, as between him and the 
underwriter on ship. I therefore do not presume to hazard an 
opinion, where in such judgments the question is so difficult. 


The first in order came before tlie Court of King's Bench, 
in an action by the underwriter on freight against the owner of 
4 East, 34. the ship. His declaration stated, that the defendant was 
owner of three-fourths of the ship 2 'keseus^ which had been 
chartered by him one Sandet^s, to proceed to Riga for a 
quantity of masts, and to return therewith to. Porlsmotdhy for 
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which certain freight was to be paid. Tliat the defendant 
caused the freight to be insured, and that the plaintiff sub¬ 
scribed the policy for 150/, That the ship arrived at Riga, 
was there loaded, and had nearly completed her cargo, when, 
in Nov. 1800, the ship voas amsted, restrained, and detained 
by the Russian ^ve^nn^ent, at Riga, and the cargo was un¬ 
laden and kept under the authority of ^he same government; 
and that, on the nth Feh. 1801, upon intelligence of the loss 
arriving in London, the defendant applied to the plaintiff, and 
the other underwriters on freight, requiring them to pay a 
total loss, and ahandmiing || them their interest in the freight 
insured. I'he declaration then stated, that, in consideration 
•of the premises, and that such payment of the loss shoi^ be 
made within one month, defendant promised, on such pay¬ 
ment being made, to assig 7 t all right of recovery and compe^i^ 
saiion of and in the freight to one W. D. and the plaintiff, in 
proper form, for the benefit of the underwriters. That pay¬ 
ment of the Joss was duly made to the defendant: that after¬ 
wards, in May 1801, the arrest, &c. of the said ship was 
withdrawn by tlie Russian government, and the ship and 
cargo liberated, and the cargo put on board the ship, and the 
said shij) pi'occeded to Portsmouih, and deliveretl her cargo to 
a* Jfiandets; and the defendant thereupon received the freight 
of the same to the amount of 1857/. and that the plnintiff‘^s 
interest therein was 150/,, yet that the defendant had not 
made any assignment for the benefit of the underwriters on 
iVeight. The cause was tried before Lord Ellenborough, when 
a verdict was found for the plaintiff, subject to the opinion of 
the Court on a case, which stated the preceding facts, and 
also that the ship had been insured; and that, on hearing 
ol' what had passed in Russia, the respective underwriters paid 
their total losses, and the following indorsements were made 
on the policies. That on the ship was in these words: 
Agreed to settle a total loss of too/. per cent, the ship being 
detained and seized at Riga, and the owners to account, to 
‘‘ the underwriters, for the ship, if restored to, or received 
by them, or to make, at the expence of the underwriters, a 
proper assignment of their interest, in proportion to the 
sums insured. Lorvdon, 19th Januaiy, 1801.” And on 
that on the freight, “ the interest in the freight insured by this 
“ policy being abandoned to the underwriters, as far as their 

‘‘ sub- 
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subscriptions on the same, and payment of the loss being 
agreed to be made in one month, as customary, it is agreed, 
on such payment being made, to assign all right of re- 
“ coyery, compensation, <5r. to H. T., W* 7)-, and T. /?,, for 
the benefit of,” ^c. And the defendant ^ned the follow- 
ing agreement: “ In considei'ation of the unoerwriters having 
“ accepted an abandonment of the ship Theseus^ &c. and 
“ having agreed to pay a total loss thereon, I do hereby pro- 
mise, on payment of the same, to make over to them or 
“ their assigns, at their expcnce, an assignment, in a rcason- 
able and proper form, of thqjf interest and proportion of 
the same. Thomas llowcroftP No assignment lias been 
executed cither of ship or freight. The defendant has re-'" 
ceivTO the freight, and has been called upon by the plaintiifto 
make an assignment for his benrfit according to the above- 
mentioned indorsement on the policy on freight: but the un¬ 
derwriters on the ship insist that they are entitled to the 
fiielght, and have given the defendant notice of such claim ; 
and he thei'cforc does not think himself justified in payin;,'- 
the plaintiff without tlie sanction of the Court. 


It is observable from this statement that the intention of 
the parties here was to procure a decision of the Court upon 
tlic general question, whether the underwriters on ship or 
freight were entitled to what may be deemed the salvage on 
thejreight: and it was so considered at the bar on the first 
argument, treating the delciidant as a mere stakeholder, and 
the question as being in truth between the underwriters on Ihc 
ship and those on the freight. But at the rcconunciulation of 
the Court, the second argument was nari'owcd to the consi¬ 
deration of the question upon the specific agreement be* ween 
the plaintiff and the defendant; and on this ground alone llu? 
case was ultimately decided. The defendant’s counsel were 
of course to contend as to the general question, that the 
underwriters on ship were cntitlal to the earnings of the 
ship: but 

Lord Ellenborotigh said,~«< If the rights of the respective 
sets of underwriters on the ships and on the freight clashetl in 
this case, and if it had been a question of priority between the 
two, who were litigatLg for payment out of the same fund, I 

should 
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should have gone with the defendant’s counsel in a great part 
of their argument; but here the litigation is by one of the sets 
of underwriters with the assured, who lias made a specific con¬ 
tract with each of them, by which he must be bound. And 
therefore, in my present view of the subject, the right of pro¬ 
perty in the subjcct*mattcr may be in the underwriters on the 
ship, and yet the defendant may be liable to the underwriter 
on the freight in this action. The plaintiff contracted with the 
defendant to insure his freight; an event happened which en¬ 
titled him to abandon it to the plaintiff: the plaintiff accepted 
the abandonment, and has paid the defendant as for a total 
loss of the freight. Tlie aefendant lias since received the 
freight; and yet he refuses to pay it over to the plaintiff in 
pursuance of his undertaking. To be sure he is liable.” 
Judgment for the plaintiff 


In the very same term ( 7 V/rtz(y, the 43d Geo. 3.) a spe¬ 
cial case, the facts of which were substantially the same, 
received a similar decision. The declaration in that case was 
merely for money had and received to the use of the plaintiff’s 
testator, who had been an unilerwriter on freight of the ship 
Manchester. The Court took time to consider of the point, 
and then Lord Alvanlej/ said ,—Wc have enquired into the 
circiiiiistances of tlie case lately decided {Jlliontpson v- 
croft) in the King’s Bench, upon the same subject, and find 
they do not materially differ from the present. Here the 
assured, in consideration of being paitl for a total loss upon 
the ship, agreed to assign over all tlieir right and interest in 
the ship: after which they agreed with the underwriters on 
freight, in con&idci ation of being paid a total loss of the 
freight, to assign over to them, ^^all their right and title to all 
future benefit that might occur thereafter, except as insurers 
therein.” The ship having arrived and earned freight, the 
defendants, who arc the assured, received the whole, as if they 
had never abandoned: and the question now is, whether, iu 
an action for money had and received to their use, the under* 
writers or freighters are not entitled to demand what the 
assured have received ? The Court of King’s Bench, iu 
deciding the case before them, were of opinion, lliat tlie as¬ 
sured had bound themselves to account fo tho underwriters on 
freight for all the freight they might receive; but in giving 
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judgment they expressly declared, that they did not intend 
to decide the question between the undeiwriteis on the ship 
and the undemoriters on the freight* We shall take the 
same course; and though the case has been argtied as if it 
were a question between the two sets of undencriters^ we desire 
not to be understood as giving an opinion upon such a case. 
We only determine that the defendants have made them¬ 
selves responsible to the plaintiffs, in this form of actit)n, 
tor the freight which they have received.” Judgment for the 
plaintiffs. 

In the next case which came before the Court, the general 
question could hardly fail to be discussed, especially as the 
Court itself, at. the close of the first argument, desired that the 
second might be confined to the consideration of the effect of 
an abandonment of a ship upon the right to the accruing 
freight. 

It was an action brought on a policy of insurance on freight 
of the ship Thomas^ upon a voyage at and from Biga to 
Chatham^ &c. At the trial before Lord Mlenhorough^ a ver¬ 
dict was found for the plaintiffs for 200/. subject to the opinion 
of the Court on the following case. That the plaintiffs, being 
owners of the ship, chartered her to Thorntons and Smalley^ 
for the voyage insured, fur which freight was to be paid in 
certain proportions (restraints of princes and rulers during the 
voyage excepted). On the ship’s arrival at Biga, she was 
supplied with a cargo, and nearly the whole thereof had been 
taken on board, when an embargo {November 1800) was laid 
on all the British shipping in the port of Bfga, The case 
then states the relaiiding of the cargo, the abandonment to 
the underwriters on freight on tlie nth January 1801, of 
their intei'cst in the freight^ and demanded a total loss. And 
on the same day they abandoned the ship to the underwriters 
on ship. The case further states the restoration of the ship by 
Bussia^ the reloading of the ship, and the earning of the 
freigljt, whicli was paid by the freighters to the agent for the 
tindcrxmters on ship^ under an indfeltonity from them against 
any claims which might be made thereto, either by the plain¬ 
tiffs or by the underwriters on freight. The plaintiffs had 
duly assigned over by Indenture, in Tchniary 1801, the ship 
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'llwmasj and all the interest, property, claim, or tlemand of 
the plainti/Is, in, to, or out of the said ship and her appur¬ 
tenances to two persons, in trust for all the Widcnaitersi oti 
the ship. 


After two ariijuinents, and tinui taken to deliberate, Lord 
EHoiburov^h^ Cdiief Jiistiet*, delivered tlie jiidjf^nient of the 
Ci>nrt.—The novehy of the f|uesiion i?i tliis case, tlie value 
of the property, and tlie <»xt(‘iU to wliicii some of the princi¬ 
ples laid down in the arjruinent seemed to lead, made us 
desirous of every inforniation on tin.' diderent p<»ints which 
might arise between the seveial pai’iies interested, before we 
came to our decision; and, iheret’oie, w'e wislied for a second 
argument on the effect el* an abaiidomnent oF the siiip on the 
accruing freight. If tlie qnestum vvhlcli arises upon this case 
be stripped of extraneous circimetanoes, it appears to resolve 
Oself into this single point. Whether tliO freight iiave been in 
this case lost or not ? If the fact be nierelv looktjd at, frciirht 
in the events wliich have happeiu cl has not been lost, hut 
has been hilly and entirely earned and received l>y, or on 
half (p ihr plaindflk theas^iiretl: and If a/, no loss can be 
propcJ ty di’maiuiai>I<‘ from liie (inderwj'iiers oti freight, who 
inerjiv inMire against the loss ol lhal. ]>articii!;!j' siihjtvl by tlu? 
asMuvd. But if il have, or can be, in any other m;Hiner or 
sense, lost tlie owners of the >hip. it lias 1 >:h*o! 1 u‘ so lost to 
tin noj l>v means of the jierils insured again.'-u hut by means 
of an iioa.-uI'^f'Kicf,/ of /hr >/'//', -r'hirh obnufonmrnl the art 
i fl-'r ihrws'ii’i and with whieh, therefore, and the 

<’ons(yji;eiic( s lh( reof, the uiulerv. rltiu s on iVeighl have no 
<on('e)n. It .-.ppears to ns, therelure, that ifiatram/ne via dala^ 
that i.’«, w'lietlau* tliere lias been no loss at all ol' IVeight or 
t’-einr.'snclu il lias been a loss only occasioiud by the act of 

^ • 4 * 

tiu' :isMi!Cil tlicnisolvcs, tiint (Ikt jmc ik'! orifiilcd tu ro<X)V!.'r. 
i'lioro inml, tluTeCore, be a jiuimnei!! ot nonsuit.’’ 


Il is vc'i'v clear, 1 ixuieeive, from ibis jucljrnieiit, ^vluit was the 
k'.'iiiin" of the learned judge.-, ttl I lie Court ot King’s Bench 
upon the great question, 'riiis is more apparent from what 
piussod in a subsetpiont case, when Lord nic/ilio) oftg/i, in tl'c 
course of the argument at the bar, said, that ho loll great 
iliiriculfy in saying that after an abaiidomnent ol" a sliij) by the 
VOL. 1. T J'-'H'T 


‘‘'hart) V. 

7 Kiri’s R, 

= 4 . 
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owner to the underwriter? on sliip^ he could abandon the 
Jreight v:hick seemed to Jhlloxv the propeyip in the ship^ being 
the earnings made by tlie subsequent use of that, which was 
then become the property of others, to another set of under¬ 
writers : and if lie could not, then it might be considered, that 
having nothing of his own to abandon to the underwriters on 
freight, it was the same as if there had been no abandonment, 
in which case the plaintiff (who had been one of the under¬ 
writers on freight) could not recover the freight from tlie 
owner. To this opinion Mr, Justice La*m^ence seemed to in¬ 
cline, and probably, if the circumstances of that case wouhl 
have admitted it, we should have arrived at a clear and 
exjilicit judgment on this very important point between the 
two diflerent sets of underwriters; or in other words, whether 
tlie owner of the ship can etfectually abandon to the undcr- 
wriU rs on freight^ the freight which the ship may earn after 
the abandonment of the ship has been made also to the under¬ 
writers upon it. But Mr. Justice Le Blanc observed, and 
this was acrecd to bv tlie counsel on both sides, that the onlv 
queiitiou raised for the consideration of the Court, by the ca^f 
reserved, was, whether the defendant (theowner) were entitled 
to make any, and what deductions out of the freight, it being 
assumed, that he was liable, in the first instance, to pay the 
freiglifrover to the plaintid^ It became the more necessary to 
settle this point of the deductions whicli might lawfully be 
made from the freight, because neither of the former cases of 
Thompson v. JtoxiKrqfi^ {ant(\ p. 268.) nor Leatham v. Terrp^ 
{antey p. 271.) had given any clear opinion upon it; Lord 
KUenboyovgh^ upon a suggestion made by the defendant’s 
counsel at the close of tlie decision of the former case of 
Thompson v. Tioweroft^ ruthcr inclining to think that tlie wages 
provisions, &c. were to fall on the owner of* tlie sliip, or tin 
underwriters on ship: in the latter case the Court arc inadctt) 
say, that the underwriters on freight were to contribute juo- 
portionally to the expenee of bringing the cargo home. 

• 

la the case of Sharp v. Gkidstoyics^ the owner claimed to 
have paid the following charges upon the ship and froiglil, a 
proportion of wliich he desired to deduct from the net pro¬ 
ceeds of the frciglit received by hun; 


Expellees 
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Expences of the ship and crew at Pctn'shiirgk 
and Ehinem\ including port charges a/id the 
expences of shipping the cargo on which the 
freight lias been paid 
Insurance on the same 

Wages of, and provisions for the master, mate, 
and seamen, fi'om the time they were liberated 
in Russia till dischaigcd in England^ being 
four months - - - 

Charges paid at Livtnpool on^ship and cargo 
Insurance on sliip home 3000/. at 4 guineas, 
less I’eturns « 

Wages to the master ami crew during their 
detention in Ihmia^ being six months 
Diminution in the valiu? of the ship and tackle, 
by wear and tear, on tlic voyage home, she 
Ixfing then tnn})loyed for the benefit of those 
interested in the freight 


^305,14 
919 

223 6 

91 16 

90 2 

270 o 

300 o 


o 

6 


11 

5 

o 

o 


o 


Lord WIc7ih^rou<^h^ after prenilsitig that no (jnestion arose 
here between tlic two sets of nnd(.‘rwriters, said, that the un- 
dervvrit(*rs on freight, to whom it has been abuiuloned, having 
paid as fb?- a total loss, arc entitled to the benefit ol'salvage, 
and Ihc act sidvat;t' is that ‘li Jiirh rauaim of the subject inaitcr^ 
after v-amu'iil of the expences of saving it. Afier the aban¬ 
donment, the assured was to be considered as tlie agent of 
iiOlh sets of uiuh*rwrit<?rs, ami he laid out what was necessary 
lor the bLiiefit ol‘ the wliole conccr]i, without applying the 
’several pr(eportif>ns to each, at the time, for their separate 
interests, lint < aeli sol of imderwritors is entitled to have 
their respt'ctivc salvage subject to the deductions applicable to 
r acln With respect, then, to the particular items, the charges 
paid at Liverpool are to be struck out; and so is the insurauce 
on the s!ii}), which can be no charge on the IVeiglit; and so 
must the last item of diminution of tlie value of the body of 
the ship and tackle by wear and tear. The remaining items 
must be considered as so many deductions from the salvage, 
which must be ajiportioned according to the respective inte¬ 
rests ol tlie two sets of underwriters in the judgment of the 
arbitrators to whom it i:^ agreed to refer tlic amount. The 
cxpcncc of putting tlic cargo on board was certainly ahc>gcthcr 

for 


ii • * 
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for tlic benefit of the underwriters on frciglit; and the ex- 
penccs at Petersburgh and Ehineiu' must be apportioned. Then 
His Lordship said, “ As to the general question, whether an 
abandonment could bo made to the underwriters on freight, 
alter an abandonment to the underwTitei's on ship, I beg to 
be understood as giving no opinion: and with respect to that, 
this not being the case of a chartered but of a seeking or gene- 
ral ship, a distinction may arise/’ 

The questi^ has once more occurred upon similar facts to 
tliose already ^ated; and the parlies agreed to take no advun- 
lagirof form on either side, but to rest on the merits. Bat the 
Court .said, this agreement of the parties could not altt r the 
case, nor bind the Court to give judgment on the merits, 
when there appeared to be a clear objection to the action 
itself, 'riie objection to the decision of lliis case upon the 
merits was, that the money had been paid over to a truuce, 
to hold for the party entitled; and the action for money had 
and received was brought, not against the trustee or stake¬ 
holder, but against the original party. 

But in a still nioie modern cas(s one of the questions was. 
Whetlier 111 a Y>o\\cy on freight imd a loss, an abandonment 
ivas necessary? 'J^he Court of Common Pleas held it was not. 
Lord Chid* Justice Gibbs observing, “ he could not under¬ 
stand what there was to be abandoned.” 


I'hus, as far as tlie dcci.sious have actually gone, the ques¬ 
tion may still, and, iiulcod, these last decisions require that if 
should, be considered us open ; although, as far as opinions 
may be collected from observations thrown out in the course 
of argument, tli(‘ inclination of the Court seems to be in 
favour of the under writers on ship. 


From what was said in a former chapter, and lioui tin? cases 
recited, it will appear, that in wager policio, it was usual (o 
set up a total loss between third persons, for tlie })ujpose of 
their wager, though in fact the ship w\ns safe, and resloml to 
the owmer. But in sonu' of llu so casch tlu- loss was liold not 
to be total; and as in most of tla-m general verdicts were 
given, and no report >1 die JudgeV. dire ction L to be I’ouud, it 
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is now impossible to determine upon what grounds the deri¬ 
sions uiriiod. As has been truly said, however, these ques¬ 
tions never can arise again, because they originated IVom 
wager policies, which are now prohibited by law, ^ut as 
the case ol* Pole v. lutzgerald was one of those, in which the 
majority of the Judges, and the House of Lords, held that 
though the ship might be deenped lost for a time, yet, as she 
was afterwards recovered, the event of a total loss liad not 
finally liappened, according to the construction of the wager? 
and as it has frequently occurred in the cojpbe of our en¬ 
quiries, it may be proper to giv(? a short account of it in this 
place, (a) 


It w'as an action on a policy of insurance on the ship Good- 
felloio privateer, at and from Jamaica^ to any ports and places 
where and whatsoever, at sea or shore, a cruising fi*ofn place 
to place, for and during the term and space of four calendar 
months; the sliip w'as valued at lOooL ^withoutfurther account^ 
and free from average. The defendant in 1744 had sub¬ 
scribed ioo/., and the plaintiff declared for a total loss of the 
voyage by a iimliny of the men. 


The cause came on to be tried at Guildhall^ before the Lord 
Chief Justice Liv, when a special vertlict was found, stating, 
'riiat the defendant laid subscribed the policy stated in the de¬ 
claration : that the Gootlfrlloxio was an English privateer, duly 
commissioned; was safe at Jamaica on the 14th of Jtme I 744 » 
and sailed from thence the same day : that on the loth oijidy 
1744, she took a French prize of the value of 4,200/. sterling; 
that afterwards the said ship was sailing on her cruise, fora 
port or place called the River of Dogs^ to fetch water; and 
while slie was so sailing lo.vartls tlie River of Dogs^ and within 
the four months mentioned in the policy, the crew mutinied 
against tlu‘ captain and liis olliccrs; and by force carried the 
said ship, against tlie will ofihe captain and officers, who could 
jiot resist, to Jamaica ; and before lier arrival there, causc- 
lessly, against the consent of the said captain, seized the boat, 


(rt) A very full and accurate report of the judgment given in rhe 
li\chcqucr-chamber by Lord Chief Jueticc WUks may be seen in Mr. 
Uunford's admirable edition of that learned Judge's O'vn MxS. 641, 

T .4 iire-arms, 


Fitz;^erald 
V. Pole, 

S Bi own’s 
pjrl. Cascfj 
131. AmbI, 
214* S' C« 
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firc-arnis, and cutlasses, carried off the same, and deserted the 
privateer, by which the voyage and cruise were totally pre¬ 
vented ^ind lost for the remainder of the four months: that 
the shij) arrived at Jaraaica^ and w^as there in good safety at 
and after the end of the four months; but was prevented, by 
the mutiny and desertion, from further pursuing her cruise: 
tlial the person insured had interest in the ship to the amount 
of the sum insured. 

Thi.s case argued in the King’s Bench, and judgment, 
w^as given for the jilaintiff. Upon a writ of crroi, the Court 
of Exche()iier-cliamber unaniuK UsIy rcversctl that judgment. 
The House of Lords aftervvanis confirmed the judgment of 
revcival, being of opinion, with the majority of the Judges, 
that tlui insurer, being, \)y the terms of the })olicy, free from 
all average, the phiinliff ccjuld not be entitled to recover but 
in case of a total loss; and the sliip being found, by the spe¬ 
cial verdicU lo be in good safety, at her proper port, at and 
after tlie cad of the four months, for which the insurance was 
made, there could be no loss. TJie comisel for the plaintifl’ 
cited many cases, in whicli the })laintiffs had judgment for a 
total lo.ss, although the ships remained in being; most of 
which have already been referred to in the chapter upon cap¬ 
ture. But those cases were absolutely denied by the other 
side; or, if admitted at all, it was insisted, that they made 
for the defendant. This circumstance, among many other.^-, 
stated in the introduction of this woi'k, serves to evince tlie 
great superiority w Inch the modern ])raclicc of our Court ■, 
in matters of in.suraiice, has over tlie ancient. 


In many of tlie maritime countries on the continent ot* 
Europe^ the time, within which tlu' abandonment must be made, 
ih fixed by positive regulation. "J'lmsin France^ it is ordairu'd, 
that all cessions or abandonments, as well as demands in virtnt' 
of the policy, shall be made as follows :—In six weeks, for 
losses hap})ening on the coasts of the conntiy, uherc the in¬ 
surance was made; in thiee months, in other provinces ofoni 
kingdom: in four months, on the coast of Flaruleny 
and Jingland I in a year, in Hpaivy Italy^ Portugal^ Barbarip 
Muscovy^ No?'Way: and .n two years, for the coast of America^ 
the BrasilSf Guinea^ and other distant countries. When these 

terms 
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terms arc elapsed, the demartds of the assured shall not after¬ 
wards be admitted. In cases of detention, the same ordinance 
provides, that the abandonment shall not be made before six 
months, if it happen in Europe or liarbaty. If in a more 
distant country, in a year; both to commence from the day 
of the notifying this detention to the insurers. A i^imilar rc- An. 49. 
gulation to that last-mentioned is to be found in the ordinances ^ 
of Bilboa. 

In the law of England till lately we had limitation of 
time, with respect to abandonment, at least tiiat 1 was able to 
find : and I believe that none sucli existed. But from what 
has been said in the preceding part of this chapter, it would 
appear, that the insured has a right to call upon the under¬ 
writer lor a total loss, and of course to abandon, as soon as 
he hears of such a calamity having happened, his claim to an 
indemnity not being at all suspended by the chance of a fu¬ 
ture recovery of part of the property lost: because, by the 
abandonment, that chance devolves upon the underwriter, by 
which means the intention of the contracting parties is fully 
answered, and complete justice is done. 

In a modern decision it lias been held by the Court of Mitchell v. 
King's Bench, that as soon as the insured receive accounts of frermRep. 
such a loss as entitles them to abandon, they must, in the first 
instance, make their election whether they will abandon or 
not: and if they abandon, they must give the underwriters 
notice in a reasonable time, otherwise they wave their right 
to abandon, and can never afterwards recover for a total loss. 

This determination was certainly equitable and ju&t; for other¬ 
wise it was impossible to say, at what time the responsibility 
of the u»iderwritcr was to end; they would be liable to be 
called upon to contribute at any indefinite period, and a 
great deal of uncertainty would be introduced into this sj’stem 
of law. 

In a still more recent case, the doctrine laid down by the 
Court in Mitchell v. Edic^ as to the obligation upon the as¬ 
sured to make his election, whether 1^ will abandon or not, 
was adopted and confirmed. 


T I 


Case 
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Case on u policy ofasrsurancc on linen on board the 
trite, at and from Ijmdmi to Jamaica^ 


'^Y\vQ*Amphiirilr. was taken by a French nrivatocr withiii a 
few U*aj>*ue.s of Aanutica. Pail of llie j)roi)erty insured was 
pluiulered and taken out of the sliip. The captain, boatswain, 
and ail but .s('vc*n men, were taken oat of licr: a fortnight 
after slu‘ was caj)tured5 as tin* captors were making their way 
to America j tlie sliip, wiili tin; remainder of lua* cargo, was 
retaken Ijy an frigate, and taken umier a prize-master 

to Ant'iipui. '^ria* ship and cargo were l>oth sold imdcr a 
creo of'the Vice-Admiralty ( burl oWlnii^ii^ua, by a prize-agent, 
w'lio received the procecnls, aud was to pay them over to the 
oonc'erutMl, upon pavmeiit. of one-ciglitli salvage pursuant to 
the Inst prize-act. 


Tl'.o capture aud recapture wor*' entered al on tiic 

15th of Febnianj 1795; but it was not known where the ship 
was caiTied till the 3otli of March, when a letter was re¬ 
ceived at LUni(i\, addres^^ed to tlic owners and iVeiehlers and 
undcrwrilers on sliij) Amphiiriie and cargo, from tlie Judge of 
the V ice-AdiJiiralty Couit of iufbrjning their* of tlie 



Court, and desiring to iiave some agejil appoiuled to renm 
the proceed s iMphuaL Powers of attorney were sent out 
\n April by the assured ior this pur})ose ; and tlie proceed^ 


were desired to be remitted to llie h-auklng-liouse of N/./A*'/, 
PaipK, and Smith, one of which gemlcMiu-n was ag(*iit to the* 
assured. The (h^ftMulata was accpieintvd in - 7 //;//oi‘ the 
but no abantlonmcnt was ]n*oved to liavii t)e(‘n made till AuL\nP, 
near four monllio alter Mr. Fapnv^ who was (he plaiulilf 
agent, had sent out tlie jiower oi‘ attoniey. On thejaulof 
the plaintifl, it war <'ont<‘nded I hat, admitting tiiero was no 
abandonment, in (ids case the properly having iioen alI^o!ut('^v' 
sold and converted into money, before the jiarties knew wiiere 
the ship. W'as taken t(;, llie loss was absolutely total iii it* 
nature; and therefore there was 110 occasion for an aban¬ 
donment. 


JLord Kenyon, thougli he did not give decided opinion 
upon this point, inclined to think, “ riiat an abandoiinient 

14 


was 
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was necessary; and that the case was the same as if the pro- 
])crty had remained iii specie at Aniignay and had not been 
sold (a). That the assured is not b()und to abandon in any 
case; and might, in case the sales had been very advan- 
tageoiis, have taken the benefit of them in the same manner 
as they might have retained this property, if it had remained 
in specie, Bui the assured mmt make his election speedily^ 
ivhether he abandon or ?/o/, and. put the underwriter into a 
situation to do all that is 7 iecessary for the preservation of the 
property^ ‘-whether sold or iinsokL He cannot lie by and treat 
the toss as an average loss^ and take measures for' the recovery of 
it^ without comninnicating that fact to the underwritersy and 
letting them know that the property is abandoned to them^* 

Verdict for plaintifij subject to an account es for an average 

!ob.S. 
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Anderson 
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TJie making the election to abandon speedily^ or in thcyf/'5/ 
jnsianccy means the earliest opportunity after they have ex¬ 
amined into the state of the cargo; but tlicy arc not to lie by, 
ni order to <Tovern their detorminalion bv the rise or fill of 

CJ f 

the market. Nor can the assured, when they have not aban¬ 
doned in the first insLanct.*, ai’terwards do so, when they find 
in the result tliat the sjlvage and cxpencesexceed the value of 
?!u* ship. 


Ciernon, V. 
The Royal 
Exchange 
Assurance. 
2 Marsh, 
88 . 

Martin, v. 
( rokdt, 14 
hast, 465. 


Hut if the insuretl, hearing that his ship is much disabled DaCosuw 
and has put into port to repair, (*xpress his desire to the un- ^TermRq*. 
dervvriters to abandon, and be ilissuaded from it by them, and 
I hoy oixicr the ro)xurs to bi; made; they are liable to the owner 
for all the subseqiieuL damage occasioned by that refusal, 
tliouefh it should amount to the wliole sum insured. Hccausc 
tlie reason wliv notice' ui' abatidoiimcnl is deemed necessary, is 
io prevent surprize or fraud upon tlie underwriter: but in the 
c.asc put, they have, by their own act, superseiled the necessity 
ol’ nolici'. 


(«) III tlic case ofand another v. lUactiislvn^ Sittings after Hi- 
’,.ry Term, 38 G. 3. in the King’s BtMich, it was held, that a notirr ol 
. haiidonment was nccer-^ary, though the ship and cargo had been sold and 
• onverted into mouty wiien the notice of the loss was received. 


Wc 
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We have thus taken a view, in this and the eight pfeccdiiig 
chapters, of the nature of that instrument by which the con¬ 
tract of insurance is effected; and of the different modes, by 
which it may be construed; we have treated of tlie various 
losses, to which the underwriter subjects himself by that con¬ 
tract ; we have shewn, when the losses are to be considered as 
partial, when as total; and in what cases, and under what cir¬ 
cumstances the insured shall be allowed to abandon to the un¬ 
derwriter. The course of our- inquiry now naturally leads us 
to observe, in what instances the insurer is discharged from 
any responsibility; either on account of the contract being 
^ oid, from its commencement, by reason of some radical de¬ 
fect ; or because the insured has failed to perform some of those 
conditions, necessary to be fulfilled on his part, before he can 
call upon the insurer for an indemnity. 



( 28 fJ ) 


CHAPTER X. 


Of Fraud in Policies. 


I N treating of tliose causes, which make policies void from 
the beginning, or in other words, which absolutely annul 
the contract, it will be proper in the first place to consider, 
how far it w ill be affected by any degree of fraud. In every 
contract between man and man, openness and sincerity arc in¬ 
dispensably necessary to give it its due operation; because, 
fraud and cunning once introduced, suspicion soon follows, 
and all confidence and good faith are at an end. No contract 
can be good, unless it be equal; that is, neither side must have 
an advantage by any means, of which the other is not aware. 
This being admitted of contracts in general, it holds with dou¬ 
ble force in those of insurance; because the underw riter com¬ 
putes his risk entirely from the account given by the person 
insured, and therefore it is absolutely necessary to the justice 
and validity of tlie contract, that this account be exact and 
complete. Accordingly the learned Judges^of our courts of 
law, feeling that the very essence of insurance consists in a rigid 
attention to the purest good faith and the strictest integrity, 
have constantly held that it is vacated and annulled by any the 
least shadow' of fraud or undue concealment. 


After wha< has been said, it will hardly be neces>ary to men¬ 
tion, that both parties, the insurer and insured, are equally 
bound to disclose circuinstanccs that are within their know¬ 
ledge; and therefore if the insurer, at the time he under¬ 
writes, can be pioved to have known that the ship was safe ar¬ 
rived, the contract will be equally void, as if the insured had 
concealed from him some accident, wliich had befallen the 
ship. 
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In perusing the nuii^^crous cases and decisions, which, I am 
sorry to say, are to be found in our books under this head, it 
occurred to me, that tliey were liable to a threefold division: 
1st, The allegation of any circumstances, as facts, to .the un¬ 
derwriter, which the person insured knows to be false : 2dly, 
The suppression of any circumstances, which the insured knows 
lo^exist; and which, if known to the underwriter, might pre¬ 
vent him from undertaking the risk at all, or if he did, might 
entitle him to demand a larger premium ; and, lastly, a misre¬ 
presentation. The last of these, a mhrejpresentaiion^ seems to 
Doug. 2.|7. full under the first head, the allegalio J'alsi and so in some 
measure it does; because wherever a person knowingly and 
wilfully luisrepvcscnts any thing, he asserts a falsehood. But 
it was thought neecssary to make a division for itself; because 
if u 7naUrial fact be misrepresented, though by a mistake, tlie 
contract is void, as much as if there had been actual fraud: for 
llie underwr iter has computed his risk upon infurmatiou, which 
w'as false. Of each of these in order, (a) 

J'Jothingcan bo so clear a proof of fraud, as the assertion of 
the truth of some circumstance, which the person assortijig it 
must know to be false. In our reporters, wo do not meet witli 
so many cases under this division of the subject, as under the 
tw'o following: and indeed, from the nature of the thing, it is 
impossible we should; because in such a case, the only ques¬ 
tion is, did the insured assert this to be the truth. If he did, 
the inquiry is at end; because we are now presuming it to 
be the assertion of a circumstance within his own knowledge. 
This being a mere question of fact, is not a subject for a re¬ 
porter. But in the other cases, there is greater room for in¬ 
vestigation; wc may properly inquire, for instance, whether 
the insured was bound to disclose this fact; whether the mis- 
rqiresentation was in a material part; and many other similar 
questions of' which we shall see the necessity hereafter. 

The few following cases will evidently shew, that our idea 

• 

(a) A distinction has lately occurred, where tke person, representing the 
time of the ship’s sailing, was an owner of goods only, and did it upon a 
bona-fide expectation; tlie Court held this did not conclude him, for he 
could have no control over .he event .—Bowden v. yanghau, lo 

. was 
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was right, when we supposed, that under the head of the alle^ 
gaiio Jalsiy thp only inquiry wopld be, whether the peison in¬ 
sured, knowing the contrary, asserted a particular thing to be 
true. 

In a case before Lord Chief Justice HbU^ in the reign of Skinner, 
William and Mary^ that learned Judge held, that if the goods 
were insured as the goods of an Hamburgker^ who was an ally, 
and the goods were, in tact, the goods of a Frenchman, \rho 
was an enemy; it was a fraud, and that the insurance was not 
trood. 


In another case, a letter being received, stating, that a ship Roberts v. 
sailed from Jamaica for Lmidon, on the 24th of November, 
after whicl) an insurance was iitade, and the agent told the ciuiidhaii 
insurer, that the ship sailed the latter awd. oi December; this 
was also held by Lord Chief Justice Lee to be a fraud, and 
the defendant had a verdict upon this point, there being an- 
other in the cause not material to be mentioned here. 

Upon a special case reserved for the opinion of the Court, w.ioimcvv, 

I .•» 1- , , -i iXtuiiinjiif 

the io!lo>vnig circumstances afipcareci: ^ 

r4iy. 

.1 t 1 1 - imiCk.42:* 

It was an action on the case, brought for the recovery ol a 

total I08.S. on a policy of insurance made on goods and mer¬ 
chandizes on board the ship Bona Fortuna, at and from 
North Bcrgm to any ports or places whatsoever, until lua- 
sale arrival in London, It was nndcrwritteti thus: “ War- 
“ ranted neutral ship and property.’’ 'Fhc defendant under¬ 
wrote the policy ficr 150/. The defendant pleaded the general 
issue, and j)aid into Court the premium n^ceivrd by him for 
the said insurance. This cause came on to be tried at Guilds 
hall before Lord Mangold; when it was admitted, that thc- 
plaintiff liad interest on board tlic shi}' to a large value, to the 
iunount of the >um insured. The ship with the goods and 
merchamlizes so louden, and being on board her, after her 
departure from North Bergen, and before her arrival iu Lo 7 i~ 
don, proccciling on her voyage, was, by fhc force of wind^' 
and stormy weather, wTccked, cast away, and sunk in the 
seas; and the said goods and merchandizes were tlicreby 
w'liolly lost. It was expressly stated, that the ship or ves- 

« sd, 
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sel, called the Bona Fortuna, and the property on board, 
“ at and before the time she was lost, were not neutral pro- 
“ perty, as warranted by the said policy.” 

Lord Mayi^eld, and the rest of the Court, were of opinion, 
that it was too clear a case to bear an argument This was 
no contract / for there was a falsehood, in respect of the con¬ 
dition of the thing insured: because the plaintift* insured 
ineutral property, and tins was not neutral property. 

From the preceding case, we may collect this principle, 
that a false assertion in a policy will vitiate the contract; 
even though the loss liappcn in a mode not affected by that 
falsity. 

Another observation is suggested by the perusal of the case 
of Woolmer and Muilman, It arose upon a warranty; and 
the learned judges declared, that the warranty being false, 
Uicre w'as no contract. Now, as wc shall see, when wc come 
to the chapter on Warranties, the general rule wiili respect to 
them is this, that the non-cornpliance with tht*m does not 
vacate the contract from the beginning; but it amounts to 
much the same thing, namely, that the insured, not having 
complied with those conditions, whicli he has taken upon him¬ 
self to perform, cannot recover against the underwriter. 

But tlie following answer is submitted, which, if allowed, 
will reconcile any seeming difference that arises in the cases 
upon tlic subject. Wherever a man warrants a thing to be 
true, which, at the time he does so, he must unavoidably 
know to be false, it comes under tlie allcgafio falsie and tlic 
contract is void, as in the case just reported. But if he war¬ 
rant or undertake that a certain thing shall be done, for in¬ 
stance, that the ship shall sail with convoy, or on a particular 
day: these being circumstances materially varying the risk, 
the underwriter shall not be i^sponsible for a loss, if they are 
not complied with; but the contract is not void from the be¬ 
ginning, nor docs the insured incur any moral guilt; because 
they do not depend entirely for their performance upon the 
will of the person insured., nor could they be within his know¬ 
ledge at tlic time he .filtered into the contract. 


A short 
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A shoi't time alter the case of Woolm^r against Muilman 
liad been decided, another very similar case came on at Guild- 
hall before Lord Mans^eld* 


It was an action on a policy of insurance on goods •ladeti Fernandes v. 
on board such a ship, warrant^ a Portugueze. The insurance 
was made during the jPrencA war, when the premium would Hii. 4G. 3, 
have been much higher on an English ship. The plaintiff 
gave partial evidence of her being a Poriiigtieze i and that she 
was obliged, on account of perils of the sea, to put into a 
French port, by which the cargo was spoiled. This w^as ad¬ 
mitted by the defendant, who contended that during her sftay 
at the French port, she was libelled, and condemned as not 
being Portugueze ; and that although the goods were lost by a 
different peril, yet in fact the ship was not Portugueze^ (being 
insured as such,) and that this vitiated the policy ab initio — 
and this was agreed to be law. In order to prove that she 
was not Portiigueze, the defendant produced the sentence of 
condemnation, and the confirmation thereof in the courts of 
France; and an answer of the present plaintiff in the Court 
of Chancery here, by which it was admitted, that the ship 
w'as condemned as not being, or under pretence of not being, 
Portiigueze* 


Lord Mansfield* —“ As the sentence is always general, 
(without expressing the reason of the condemnation,) attested 
copies of the libel ought in strictness to have been produced, 
to shew upon what ground the ship was libelled against. But 
as the plaintiff has, by his answer in Chancery, admitted that 
»he was conden}ncd, as not being Portugueze; when, added to 
the expression used in the sentence of confirmation, that the 
skip *ims condemned in the court of prizes^ there is sufficient 
evidence for us to proceed upon.” The defendant, the under¬ 
writer, had a verdict. 


The second species of fraud, which affects insurances, is the 
concealment of circumstances, known only to one of the par¬ 
ties entering into the contract Upon this head, the principles 
of law are perfectly clear, free from doubt or possibility of 
error. Concealment of cir<mmstances vitiates ail contracts, i BUck. 
upon the principles of uatur^ law. Insurance is a contract 

of 
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of speculation. The facts, upon wliich the risk is to be com¬ 
puted, lie, for the most part, within the knowledge of the 
insured only. U'lie underwriter must therefore roly upon him 
for all necessary information; and must trust to him that he 
will conceal nothing, so as to make him form a wrong esti¬ 
mate. If a mistake happen, without any fraudulent inten¬ 
tion, still the contract is annulled, because the risk is not the 
same which the underwriter intended. Good faith forbids 
either party, by concealing what he privately knows, to draw' 
the other into a bargain, from his ignorance of that fact, and 
his belief of the contrary. 

1 hese principles have been unitbrnily supported by u variety 
of decisions. 

One having a doubtful account of Iiis ship, that was at sea. 
namely, that a siiip, described like his, was taken, insurcci 
her, without giving any notice to the insurers of what he find 
heard either as to the hazard, or the circumstances, which 
might induce liim to believe that his ship was in great dangta*, 
if not actually lost. 'I'he insurers bring a bill Ibr :iii iii|niic- 
tion, and to be relieved against the insurance as fraudiilont. 


Lord Chancellor ^JavdespAd, — 'J^he insured has not 
dealt fairly witli tjje insurers in this eo-sc; he ought to have 
disclosed to them what intellim'iice he inul of the sliip’s being 
in danger, and which might induce him, at least, to fnjir 
that it was lost, though lie luul certain account of it. Vor 
if this circumstance Jjad boon discovered, it is impossible to 
think, that the insurers would have insured the ship at so 
small a premium as they have done; but either wculd not 
have insured at ail, or would liavc insisted on a larger pre¬ 
mium, so that the concealment of this intelligence is a fraud.” 
Whereupon the policy was decreed to be delivered i;p v^ith 
costs, but the premium to be paid back, and allowe d cut of 
the costs. 


In another case it appeared, that on the aytli of 
1740, the defendant underwrote a policy from Carolina to 
Holland. It came out in evidence, that the agent for ilie 
plaindft had, on the of Attgnst (two days before the policy 


was 
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was effected), received a lettar frmn Cc^es^ dated the 2X8t of WcUterr. 
Augustf wherein it is said: << On the tath of this month, I 
was in company with the ship Davy (the ship in question); 407. 
at twelve at night lo'st sight of her all at once; the cfiptain oiwer? 
spoke to me the day before that he was leaky, and the next 
day wc had a hard gale.” The ship, however, continued v.DuniLti, 
her voyage till the 19th of A2igusf9 when she was taken by the *^^®*“** 
Spatiiards; and there was no pretence of any knowledge of Similar 
the actual loss at the time of the ittsurance, but it was made 
in consequence of a letter received that day from the plaintiff 
abroad, dated the 27th June before. 

Lord Chief Justice Lee declared, “ that as these are con¬ 
tracts upon chance, each party ought to know all the circum¬ 
stances. And he thought it not inatci ial, that the loss was 
not such an one as the l^tcr imported; for those things are to 
be considered in the situation of them at the time of the con¬ 
tract, and« not to be judged of by subsequent events. He 
therefore tliought it a strong case for the defendant.” The 
juxy found accordingly. 

But th^ time of the ship's saiJIng is not always material to Poley v. 
be communicated, unless the ship be a missing ship. 

117. 

In an action on a policy of insurance, the case was, that Hodgson v. 
the ship was insured at and Jrom Ge^ioay liable to ayerage; 
her loading consisting of pot-ash, vei’digrcase, cotton, and Rep. 463, 
other perishable commodities. This loading was put on board 
at Leghorn the 10th of August, and the vessel had lain at 
Genoa above five months, being originally bound for Dublin s 
but losing her convoy, she put into Gefwa the J3th of 
August, and lay there till the 5 th of Jamiafy, when she sailed. 

And the insurance was made the 20th oi’ January s at which 
time these circumstances were known to the assured, but not 
rommunicated to the underwriter. A few days after she put 
to sea, she w'as shattered by a storm, and the cargo ccoi^ 
dcrably damaged. The jury found a vex diet for the plaintiff; 
and a new trial was moved for on this ground, that the po¬ 
licy was bad ab initio, for want of a due disclosinc of tlie cir¬ 
cumstances. 


voi. I. 


u 


Lord 
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Lord Monoid, i%e question is, whether here was a 
suffident disclosure; that is, whether the &ct concealed was 
material to the risk run. This is a matter of fact, and if ma- 
teriaU the consequence is matter of law, that the policy is 
bad. Now who can say, that no risk was run, during the 
live months’ stay at Genoa^ or no damage happened in that 
period ? The policy is founded on misrepresentation: the ship 
is insured at and from Genoa, to Dublin s the adventure to 
“ begin firom the loading', to equip for this voyage.” This 
plainly implies, that Genoa was the port of loading: and at 
the trial, all the witnesses said, that by usage, it was material 
to acquaint the underwriter, whether the insurance was to be 
at the xommencement or in the middle of a voyage. 

Mr. Justice Wilmot. — “ The fact disclosed by this policy 
is not true, that Genoa is the loading port; for so it must be 
understood. In such cases I shall not speculate upon the ma¬ 
teriality or immateriality of the fact. Not but that I think 
the length of the stay at Genoa is very material, in case of 
such perishable commodities.” 

Mr. Justice Yates. — “ The concealment of mUerial cir¬ 
cumstances vitiates all contracts, upon the principles of natural 
law. A man, if kept ignorant of any material ingredient, 
may safely say, it is not his contract. And I think this feet 
material, fur the reasons before given.” A new trial was ac¬ 
cordingly granted. 

The doctrine, so accurately laid down in the preceding cases, 
has since been the principle on which several verdicts have 
been given, in cases of this nature; a few of which it will be 
proper to ii||ention. * 

inmhrf'”'* action was brought oa a policy of insurance on goods on 
jshooibred, board the Matt^ and Bettyf at and from the coast of J/riea, to 
her last dischraging port in the British West Indies. The 
«fter Trin. objection made to paying the loss was, that there had been a 
material concealment or misrepresentation of the true state 
or situation of the ship and voyage at the time of underwriting 
the policy. The ship had been sent out to trade on the coast 
oljt/ricay with du-ections to proceed from thence to the British 

West 
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West Indies^ and to stop at Barbadees^ if she could get a sales 
if notj to proceed to Montego Bay. On the ad of October 
she sailed from ^.^rhomas*a on the coast of ^ with a 
cargo of slaves, and was taken on the ($th of December ^llow- 
by an American privateer. A letter was received by a 
house at Liverpool on the 21st of mentioning that 

the ship was well, and had sailed from St. Thomas's on the 2d 
of October. This information was communicate next day to 
the plaintifis, who, in consequence of it, wrote th& same 
evening to two different brokers, to get a nm insurance on 
the ship, there having been one before, and another on the 
cargo, which last was the subject of the present action. In 
the instructions to the brokers, the plaintiffs say nothing of 
the ship from the time of her first sailing; but to one of the 
brokers they wrote thus:—” We should be glad if you would 
get us 600/. more on the ship, as she is rather long ; and we 
think it not prudent to run so large a risk at so critical a 
time. We expect to hear soon of her.” It had afterwards 
occurred that the policy might be effected, if intimation was 
not given of the letter which had been received. The broker, 
therefore, by direction of the plaintiffs, adde<l to the instruc¬ 
tions :—^The above ship was on the coast tlie 2d of October 
but said nothing of her having sailed from St. Thomas. The 
policy was dated the 2xst of March. 

Lord Man^ld .—“ The insured is bound to represent to 
the underwriter all the material circumstances of the ship and ^ 
voyage. If he do not, though by accident only, or neglect, 
the underwriters are not liable; h Jbitiorij if he suppress or 
misrepresent from fraud. The question is, Whether this be 
one of those cases which is affected by misrepresentation or 
concealment ? If the plaintiffs concealed any i^p^erial part of 
the information they received, it is a fraud; and the insurers 
are not liable.” The jury found for the defendant agreeably 
to His Lordship’s direction. 

So the underwriter had a verdict, where the assured had on m<A ndrew, 
the 24th of Nmenber received a letter from Lisbon dated the 
8th, stating the ship to be then ready to sail, and did not effect 373. 
the insurance till the 2d of December^ and did not then com* 
niunicate the letter. 


In 
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In another case^ the policy was on the Richard^ at and 
froth Plymouth to BristoL Several letters passed between the 
plaintiiT and the broker, who effected the policy, as to the 
premium at which the insurance could be made: at last, it 
was underwritten four guineas per cent. The broker's in¬ 
structions stated the ship ready to sgil on Ihe iLe^th of December. 
The broker represented to the underwriter that the ship was 
in port, when in fact she had sailed the 23d of December. 

Lord Mansfield said, that this was a material concealment 
and misrepresentation/' The jury, however, hesitated: His 
Lordship then laid down the following as general principles:— 

In all insurances, it is essential to the contract, that the 
assured should represent the true state of the ship to the best 
of his knowledge. On that information the underwriters en¬ 
gage. If he state that as a fact which he does not know to be 
true, but only believes it, it is the $ame as a warranty.] He is 
bound to tell the underwriters truth. In the present insurance, 
the only material point is this,—Had the ship sailed, or was she 
in port ?” Upon this the jury found for the defendant. 

But although the rule is laid down thus generaffyf that one 
of the contracting parties is bound to conceal nothing from 
the other; yet it is by no means so general as not to admit of 
an exception. Aliud est celare^ aliud tacere. There are many 
matters as to which the insured may be innocently silent. 
1st, As to what the insurer knows, however he came by that 
knowledge, ad, As to what he ought to know'. 3d, As to 
what lessens the risk. An underwriter is bound to know' po¬ 
litical perils, as to tlie state of w'ar or peace. If he insure a 
privateer, he needs not be told her destination. .And, as men 
reason diffe^dy from the same facts, he needs not be told 
anotlier's conclusions from know n &cts. 

These ideas were fully entered into, explained and illus¬ 
trated in the argumen| of Lord Man^eldy in delivering the 
opinion of the. Court in Carter x. Boehm. 

. This was an insurancC^ cause upon a policy, interest or no 
^^il&tdrest, without benefit of salvage. The insurance was made 
by the plaintiff for the benefit of his brother, governor George 

Carter. 
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Carter. The jury found a verdict for the plaintiff j upon ^Bladc. 
which a new trial waff moved for on the ground that circum- 
stances had not been sufficiently disclosed. Lord Mansfield *• 
reported the evidence given at the trial; by which it appeared, 
that it was a policy of insurance for one year, namely, from 
the i6th of OrfoJer 1759, to the 16th of October 1760, for the 
benefit of the governor of Fort Marlborough, George Carter, 
against the loss of Fort Marlborough, in the island of Sumatra, 
in the East Indies, by its being taken by a foreign enemy. 

The event happened: the fort was taken by Count UEstaigne, 
within the year. The first witness was Cawtkome the broker, 
who produced the memorandum given by the governor’s 
brother (the plaintiff) to him: and the use made of these in¬ 
structions was to shew, that the insurance was made for the 
beiieht of Governor Carter, and to insure him against the 
taking of the fort by a foreign enemy. Both parties had been 
long in Chancery; and the depositions, there made on both 
sides, were read as evidence upon this trial. It was objected 
on behalf of the defendant, to be a fraud, by concealment of 
circumstances which ought to have been disclosed ; and pai- 
ticularly the weakness of the fort, and the prol)ability of its 
being attacked by the French s which concealment was offered 
to be proved by two letters. The first was a letter from the 
governor to his brother Jtoger Carter, his trustee, and the 
plaintiff in this cause: the second was from the governor to 
the East India Company. 

The evidence in reply to this objection, consisted of three 
depositions in Chancery; setting forth, that the governor had 
2o,ooof. in effects; and had only insured io,oooZ.: and that 
he was guilty of no fault in defending the fort. The first of 
these depositions wsis Captain Tiyon’s, which pjrpved, that this 
was not a fort proper or designed to resist Entropean enemies; 
but only calculated for defence against the natives of the island 
of Sumatra; that the governor’s office is not military, but <>^y 
mercantile: and that Fort Marlborough is only a subordinite 
factory to Fort St. George. There was no evidence to the 
contrary; and a special jury found a verdict for the plaintiff. 

After argument at the bar, upon the motion for a new txs$^ 
and time taken by the Court to deliberate, their unanimoBi 
opinion was delivered by 
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Lord Man^eld .—“ This is a motion for a new trial. In 
support of it the counsel ibr the defendant contend, that some 
circumstances in the knowledge of Governor Carter^ not 
having been mentioned at the time the policy was under¬ 
written, amount to a concealment, which ought, in law, to 
avoid the policy. The counsel for the plaintiff insist, that the 
iio£ mentioning these particulars does not amount to a con¬ 
cealment, which ought, in law, to avoid the policy; either as 
a fraud, or as varying the contract, ist, It may be proper to 
say something in general of concealments which avoid a po¬ 
licy, adly, To state particularly the case now under con¬ 
sideration. 3dly, To examine whether the verdict which finds 
this policy good, although the particulars objected were not 
mentioned, is well founded. 

** First. Insurance is a contract upon speculation. The 
special facts, upon which the risk is to be computed, lie most 
commonly in the knowledge of the insured only. The under¬ 
writer trusts to his statement, and proceeds upon confidence, 
that he docs not keep back any circumstances within his know¬ 
ledge, to mislead the underwriter into a belief that the cir¬ 
cumstance does not exist, and to induce him to estimate the 
risk, as ifit did riot exist. The keeping back such circumstances 
is a fraud; and therefore the policy is void. Although the 
suppression should happen through mistake, without any 
fraudulent intention; yet still the underwriter is deceived, and 
the policy is void: because the risk run is really different 
from the risk understood, and intended to be run at tlie time 
of the agreement. The policy would equally be void against 
the underwriter, if he concealed any tiring; as if he insured a 
ship on her voyage, which he privately knew to be arrived: 
and an actiori would lie to recover the premium. The go¬ 
verning principle is applicable to all contracts and dealings^ 
Good faith forbids cither party, by concealing what he pri- 
y^tcly knows, to draw the other into a bargain, from his igno- 
xftnee of that fact, and his believing the contrary. But 
either party may be innocently silent as to grounds open to 
both, to exercise their judgments upon. Aliud eat celare; 
aiifid tacere: neque enim id est celare quicquid reticeas; sed cum 
quod tu sciasf id ignorare^ emolumenti tut causd^ velis eos^ quo¬ 
rum iutersit id scire* Th.s definition of concealment, restrain¬ 
ed 



295 


Chap. X.] OF FRAUD IN POLICIES. 

ed to tha efficient motives and precise subject of any con¬ 
tract, will generally hold to make it void, in favour of the 
party misled by his ignorance of the thing concealed. There 
are many matters, as. to which the insured may be innocently 
silent; he needs not to mention what the underwriter knows, 
scientia uhinqtie far contrakenies faciU An under¬ 

writer cannot insist that the policy is void, because the insured 
did not tell him what he actually knew, what way soever he 
came to the knowledge. The insured needs not mention what 
the underwriter ought to know; what he takes upon himself 
the knowledge of; or what he waives being informed of. The 
underwriter needs not be told what lessens the risk agreed, 
and understood to be run by the express terms of the policy. 
He needs not be told general topics of speculation: as £br 
instance, the underwriter is bound to know every cause, which 
may occasion natural perils; as the difficulty of the voyage; 
the kind of seasons; the probability of lightning, hurricanes, 
and earthquakes. He is bound to know every cause whicli 
may occasion political perils; from the rupture of states, 
from war, and the various operations of war. He is bound 
to know.thc probability of safety, from the continuance and 
return o? peace: I'rom the imbecillity of the enemy, through 
the weakness of their (Jbuncils, or their want of strength. If 
an underwriter insure private ships of war, by sea, and on 
shore from ports to ports, and from places to places, any 
where, he needs not be told the secret enterprises upon which 
they are destined; because he knows some expedition must 
be in view: and from the nature of his contnict, he waives 
the information,«without being told. If he insure for three 
years, he needs not bo told any circumstance to shew it may 
be over in two: or, if he insure a voyage with liberty of de¬ 
viation, he needs not be told what tends to shew there will be 
no deviation. Men argue differently, from natural phasno- 
mena, and political appearances: they have different capaci¬ 
ties, different degrees of knowledge, and different intelligej^e. 
But the means of information and judging are open to : 
each professes to act from his own skill and sagacity; and 
therefore neither needs to communicate to the other. The 
reason of the rule, which obliges the parties to disclose, is to 
prevent fraud, and encourage good faith, it is adapted to such 
facts as vary the nature of ttjfi contract, which one privately 

V 4 knows, 
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knows, and the other is ignorant of, and has no reason to 
suspect. The question, therefore, must always be, “ Whether 
there was, under all the circumstances, at the time the policy 
was underwritten, a fair statement, or a concealment: fraudu¬ 
lent, if designed, or, though not designed, varying materially 
the object of the policy, and changing the risk understood to 
be run.” («) 




Vide ante, 

c. I. 


‘‘ 2dly. This brings me, in the second place, to state the 
case now under consideration. The policy is against the loss 
ol Fort Marlborough^ from being destroyed by, taken by, or 
surrendered unto any European enemy, between the i6th of 
October 1759 i6th ol Octobet' 1760. *^rhe under¬ 

writer knew at the lime, that the policy was io iiulernnily, to 
that amount, George Carter, ihc go vernor of Fart Marlborough, 
in case the event insured against ihoiild happen. The go¬ 
vernor’s instructions for tJie insurance, bearing date at Fort 
Marlboi'ough, the -z^d of Hcplembcr J759, were laid before 
the underwriter. Two actions upon this policy were tried 
before mo in the year 1762. The defendants then knew ol'a 
letter written to the Ea^t India Coinpanj^, which the Com¬ 
pany offered to put into iny hands; but would not deliver 
it to the parties, because it contained some matters, which 
they did not think proper to be made public. An objection 
occurred to me at the trial, whether a policy against the loss 
of Eort Marlborough, for the benefit of the governor, was 
good; upon the principle, which does not allow a sailor to 
insure his wages. But considering that this place, though 
called a fort, was really but a factory, or settlement for trade ; 
and that he, though callcil a governor, was really but a mer¬ 
chant: considering too, that the law allows a captain of a 
ship to insure goods, wliich he has on board, or his share in 


(a) Within this principle Lord Ellcnborough was of opinion, that it 

necessary, wfiere an insurance was made on the honieward voy- 

agi, to communicate a letter I’roin the captain, stating the damages he had 

ett<ibimtered on the outward voyage, and describing the ship as being then 

unseaworthy, and standing in need of a great many repairs, as governin'^ 

the time when the ship would be able to sail; for if this were so, said His 

I^rasmp, It would be necessary in all cases to inform the underwriters 

wh^ any repairs are wanting. PeeJewUk v. St^debotkam, 1 CnnipAc//, N. P. 

Mses, p, xi 6 . And see also post. c. 11. the case of Skooibred v. miL and 
©t m^ward v. Rogen. 


the 
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the ship, if he be a part owner, and the captain of a privateer, 
if he be a part owner, to insure his share: considering also, 
that the objection could not, upon any ground of justice, be 
made by the underwriter who knew him to be governor, at 
the time he took the premium, and as with regard to princi-* 
pies of public convenience, the case so seldom happens, (I 
never saw one before,) any danger from the example is little 
to be appehended; I did not think myself warranted, upon 
that point, to nonsuit the plaintiff; especially as the objection 
did not come from the bar. Though this point was men¬ 
tioned at the last trial, it was not insisted upon r nor has it 
been seriously argued, upon this motion, as sufRcicieiit alone 
to vacate the policy: and if it had, we are all of opinion, that 
we are not warranted to say, that it is void upon this account. 
Upon the plaintiff's obtaining the two former verdicts, the 
underwriters went into agjcourt of Equity; where they have 
had an opportunity to sift every thing to the bottom, to 
get every discovery from the governor and bis brother, and 
to examine any witnesses that were upon the spot. At last, 
after the fullest investigation of every kind, the present action 
came on to be tried at ihe sittings after Jast term. The plain¬ 
tiff proved without contradiction, tliat the place coWodBencoolm 
or Fort Marlboroughy is a factory or settlement, but no military 
fort or fortress: that it was not established for a place of arms or 
defence against the attacks of an FMvopean enemy; but merely 
for the purpose of trade, and of defence against the natives: that 
the fort was only intended and built to keep off the country 
blacks: that the only security to Emopean ships of war con- 
, sisted in the difficulty of the entrance and navigation of the 
river, for want of proper pilots: that the general state and 
condition of the said fort, and of the strength thereof^ were^ 
in general well known by most persons conversant or ac¬ 
quainted with Indian affairs, ol' the state of the Company’s 
factories or settlements; and could not keep secret or con¬ 
cealed from persons who should endeavour, by proper enquM||, 
to inform themselves: that there were no apprehensions"^ 
intelligence of any attack by the- French, until they attacked 
Nattal, in February 1760 : that on the 8th of February 1760, 
there was no suspicion of any design by the French: that the 
governor at that time bought of the witness goods to the value 
^ 40002. and had goods to the value of above 20,000/., and 

then 
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then dealt for 50,000^. and upwards: that on the 1st of April 
1760, the fort was attacked by a French man of war of 64 
guns, and a irigate of 20 guns, under the Ccmpte IfFstaigne^ 
brought in by Hutch pilots, was unavoidably taken, and after¬ 
wards delivered to the Dutch, the prisoners being sent to jBa- 
tavia. On the part of the defendant, after all the opportu¬ 
nities of enquiry, no evidence was offered that the French ever 
had any design upon Fort Marlborough before the end of 
March 1760, or that there was the least intelligence or alarm 
that they might make the attempt till the taking of Nattal in 
the year 1760. They did not offer to disprove the evidence, 
that the governor had acted, as in full security, long after the 
month of September 1759; and had turned his money into 
goods, so late as the Hth of February 1760. I’here was no 
attempt to shew that he had not lost by the capture very con¬ 
siderably beyond the value of his insurance. But the defend¬ 
ant relied upon a letter, written to the Fast India Company, 
bearing date the i6th of September 1759, which was sent to 
England by the Pitt, Captain Wilson, who arrived in May 
1760, together with the instructions for insuring, and also a 
letter beai'ing date the 2 2d of September 1759, sent to the 
plaintiff by the same conveyance, and at the same time (which 
letters His Lordship repeated). They relied, too, upon the 
cross-examination of the broker who negociatcd the policy, 
that, in his opinion, these letters ought to have been produced, 
or the contents disclosed; and that, if they had, the policy 
would not have been underwritten. The defendant’s counsel 
contended at the trial, as they have done upon tliis motion, 
that the policy was void: ist, Because the state and condi-^ 
tion of the fort, mentioned in the governor’s letter to the East 
India Company was not disclosed. 2dly, Because he did not 
disclose that the French, not being in a condition to relieve 
their friends upon the coast, were most likely to make an at¬ 
tack upon this settlement, rather than remain idle. 3dly, 
That he had not disclosed his having received a letter of the 
4th of February 1759; from which it seemed, that the Fr'ench 
had a design to take this settlement by surprize the year be¬ 
fore. They also contended, that the opinio^ of the broker 
almost decisive. The whole was laid before the jury, who 
found for the plaintiff. 


« Thirdly, 
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Thirdly. It remains to consider these objections, and to 
examine whether this verdict is well founded* To this pur¬ 
pose, it is necessary to consider the nature of the contract at 
the time it was made. The policy was signed in May 1760. 
The contingency was, whether Fort Marlborough was or would 
be taken, by an Furapean enemy, between October 1759 
October 1760. The computation of the risk depended upon 
the chance, whether any European power would attack the 
place by sea. If they did, it was incapable of resistance. 
The underwriter at Londofty in May 1760, could judge much 
better of the probability of the contingency than Governor 
Carter could at Fort Marlborough in September 1759. He 
knew the success of the operations of the war in Europe: he 
knew what naval force the English and French had sent to the 
East Indies. He knew, from a comparison of that force, 
whether the sea was opeil^to any such attempt by the French. 
He knew, or might know, every thing which was known at 
Fort Marlborough \\\ Sepleinber of the general state of 

affairs in the East IndieSy or the particular condition of Fort 
Marlhoroughy by the ship which brought the order for the 
insurance. He knew that ship must have brought many let¬ 
ters to the East India Company, and particularly from the 
governor. He knew what probability there was of the Dutch 
committing, or having committed, hostilities. Under these 
circumstances, and with this knowledge, he insures against 
the general contingency of the place being attacked by an 
European power. If there had been any design on foot, or 
cnteiprize begun in September 1759, to the knowledge of the 
governor, it would have varied the risk umlerstood by the 
underwriter, on account of his not being told of a particular 
design or attack then subsisting; and he estimated the risk 
upon the foot of an uncertain operation, which might or 
might not be attempted. But the governor had no notice of 
any design subsisting in September 1759* There was no su^i 
design in fact: the attempt was made without premeditat 
from the sudden opportunity of a favourable occasion, by 
connivance and as£:istance of the Dutchy which tempted Comptc 
TfEstaigne to break his parole. These being the circum¬ 
stances under which the contract was entered ipto, we shall 
be better able to judge of the objections upon the foot of con¬ 
cealments. The first concealment is, that he did not disclose 

the 
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Accord, the condition of the place. The underwriter knew the in- 

Vallancev. r i tt i i 

Dewsr. suraiice was lor the governor. He knew the governor must 
ferivnch^" be acquainted with the state of the place. He knew the go- 


1808. vernor could not disclose it, consistently with his duty. He 
i^Campb. tjjjj governor, by insuring, apprehended, at least, the 

possibility of an attack. With this knowledge, without ask¬ 


ing a question, he underwrote. By so doing, he took the 
knowledge of the state of the place upon himself. It was a 


matter, as to which he might be informed various ways: it 


was not a matter within the private knowledge of the governor 
only. But not to rely upon that, the utmost which can be 
contended is, that the underwriter trusted to the fort being in 
the condition in which it ought to be; in like manner, as it is 


taken for granted, that a ship insured is sea-worthy. Wliat 
13 that condition? All the witnesses agree, that it was only to 
resist the natives, and not an European force. The policy 
insures against a total Joss, taking for granted, that if the 
place was attacked, it would be lost. The contingency, there¬ 
fore, which the underwriter has insured against, is, whether 
the place would be attacked by aii European force; and not 
whether it would be able to resist such an attack, if the ships 
could get up the river. It was ))articularl3' left to the jury to 
consider, whether this was the coiitingejicy in the contempla¬ 
tion of the parties: they have found tbal it was. And we are 


all of opinion, that in this respect ihoir conclusion is agree¬ 
able to the evidence. The state and condition of the place 
were material in this view only, in case of a land attack by the 
natives. 


“ The second concealment is, his not having disclosed tha(, 
fi’om the Frerich not being able to relieve their friends upon 
the coast, they might make them a visit. This is no part of 
the feet of the case; it is mere speculation of the governor, 
from the general state of the war. The conjecture was dic- 
^ted to him from his fears. It is u bold attempt for the con¬ 
quered to attack the conqueror in his own dominions. The 
piracticability of it, in this case, depended upon the English 
naval forces iu those seas, of which the underwriter could 
hatter judge at I/mdon in May x 7<io, than the governor could 
at Fort Marlhorough^ in September 1759, The third conceal¬ 
ment is, that he did not disclose the letter from Mr. Winch of 

12 the 
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the 4th of Februm'y 1759, mentioning the design of the French 
the year before. What that letter was; how he mentioned 
the design; or upon what authority he mentioned it; or by 
whom the design was supposed to be imagined, does not ap¬ 
pear. The defendant has had every opportunity of discovery; 
and nothing has come out upon it, as to this letter, which he 
thinks makes for his purpose. The plaintiff offered to read 
the account IF/wrA wrote to East India Company, which 
was objected to; and therefore, it was not read, llie nature 
of that intelligence, therefore, is very doubtful. But taking 
il in the strongest light, it is a report of a design to surprise**^ 
the year before; but then dropped- This is a topic of mere 
general speculation, which made no part of the fact of the case 
upon which the insurance w'as to be made. It was said, if a 
man insured a ship, knowing that two privateers were lying 
in her way, without mentioning that circumstance, it would 
be a fraud. I agree it. But if he knew that two privateers 
had been there the joar before, it would be no fraud, not to 
mention that circumstance; because it docs not follow that 
they will cruise this year, at the same time, in the same place; 
or that they are in a condition to do it. If the circumstance 
of this design laid aside liad been mentioned, it would have 
tended rather to lessen the risk, than increase it; for the 
design of a surprise, w'hich has transpired, and been laid 
aside, iu less likely to be taken up again; especially by a van¬ 
quished enemy. The jury considered the nature of the go* 
vernor's siltMice as to these particulars; they thought it innocent, 
and that the omission to mention them, did not vary the 
contract. And we are all of opinion, that, in this respect, 
tlxey judged extremely right. There is a silence, not objected 
to at the trial, nor upon this motion; which might, with as 
much reason, have been objected to, as the tw'o last omissions; 
rather more. It ajjpears by the governor's letter to the plain- 
tiff, that he was principally apprehensive of a Dutch war. He 
certainly had, what he thought, good grounds for this appre¬ 
hension. Compte UEstaigne being pilotted by the Diitch^dj^ 
livering the fort to the Dutchy and sending the pri&onerfto 
Bataviay is a confirmation of those grounds. Probabty the 
loss of the place was owing to the Dutch. The French could 
not have got up the river without Dutch pilots; and it is plain 
the whole was concerted with them. And yet, at the time of 

under- 
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underwriting the policy, there was no intimation about the 
Dutch. The reason why the counsel have not objected to his 
not disclosing the grounds of this apprehension is, because it 
must have arisen from political speculation and general in¬ 
telligence; therefore, they agree, it is not necessary to com¬ 
municate such things to an underwriter. 

“ Lastly. Great stress was laid upon the opinion of the 
broker. But we all think, the jury ought not to pay the least 
regard to it: it is mere opinion, which is not evidence: it is 
opinion after an event: it is opinion without the least founda¬ 
tion from any previous precedent or usage: it is an opinion, 
which, if rightly formed, could only be drawn from the same 
premises, from which the court and jury were to determine 
the cause: and therefore, it is improper and irrelevant in the 
mouth of a witness. There is no imputation upon the go¬ 
vernor, as to any intention of fraud. By the same convey¬ 
ance, which brought his orders to insure, he wrote to the 
company every thing, which he knew or suspectedhe desired 
nothing to be kept a secret, which he wrote either to them or 
his brothel’. His subsequent conduct, down to the 8th of 
Febt'uary 1760, shewed that he thought the danger very im¬ 
probable. The reason of the rule against concealment is, to 
prevent fraud and encourage good faith. If the defendant’s 
objections were to prevail in the present instance, the rule 
would be turned into an instrument of fraud. The under¬ 
writer here, knowing the governor to be acquainted with the 
state of the place; knowing that he apprehended diinger, and 
must have some ground for his apprehension; being told no¬ 
thing of either, signed this policy without asking a question. 
If the objection, that he was not told,” is sufficient to vacate 
it, he took the premium, knowing the policy to be void, in 
order to gain, if the alternative turned out one way; and to 
make no satisfaction, if it turned out the other; ho drew the 
governor into a false confidence, that if the worst should 
h^pien, he had provided against total ruin; knowing at the 
sa&e time, tliat the indemnity, to which the governor trusted, 
was void, lliere was not a word said to him of the affairs of 
Indkh or the state of the war there, or the condition of Fort 
Mtfrlboro^igh. If he thought that omission an objection at 
the he ought not to have signod the policy, with a secret 

16 reserve 
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reserve in his own mind to make it void: if he dispensed with 
the information, and did not think this silence an objection 
then; he cannot take it up now, after tlje event. What has 
been often said of the statute of frauds may, with more pro¬ 
priety, be applied to every rule of law, drawn from princi¬ 
ples of natural equity, to prevent frand, that it should never 

be so turned, construetl, or used, as to protect, or be a 
“ means of fraud.” After the fullest deliberation, we are all 
clear that the verdict is well founded; and that there ought 
not to be a new trial: consequently, that the rule obtained for 
that purpose ought to be discharged.” 

To have given this very elaborate and learned argument in 
the state in which it was delivered, certainly requires no npo- 
logy; because from it may be collected all the general princi¬ 
ples upon which the doctrine of concealments, in matters of 
iiisurance, is founded, as well as all the exceptions, which can 
be made to the generality of those principles. To have 
abridged such an argument, would have very much lessened 
the pleasure of the reader, and would have been an injury to 
the venerable Judge, who in that form delivered the opinion 
of the Court. The rules, then advanced and illustrated, 
have since been cotkftrmed by the opinion of the Judges upon 
similar questions. 

The plaintifts, Planche and Jaquery^ merchants in London^ 
insured goods, ** on board the Swedish ship called the Mary 
Ma<^dalenaj lost or not lost, at and from London and Rams- 
« gate to Nantz, with liberty to call at Ostend, being a general 
« ship in the port of London for Nan/».” There was a declara¬ 
tion in the policy, “ that the insurance was made on account 
of certain persons carrying on trade under the name and 
« firm of Vallee et Duplessis, Monsieur Lassau le Jeune, 
Guillaume Albert^ et Potier do la Guetde.^^ The defendant 
underwrote the policy for 300/. at three guineas;;er cenU '^c 
ship's clearances from the custom-house in London, and 
other papers, were all made out for Ostend only, but the snip 
and goods were intended to go cUrectly from London tOiNantz, 
without going to Ostend. Bills of lading tu the Fr^h 

language, dated the i 8 th of July 1778^ were signal by %e 
° captain 


PUnchs nnd 
another v* 
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Dougl. 138. 



304 


OF FRAUD IN POLICIES. [Chap.X. 

captain in London^ but purporting to be made at Osteni^ and 
that the goods were shipped there to be delivered at Nantz* 
The policy was subscribed by the defendant on the 7th of 
Jidy^ and the lading was taken in between the 24th of July 
and the 17 th of August* The proclamation for making re^ 
prisals on French ships, bore date the 29th, and appeared in 
the Gazette on the 31st of July* Two underwriters had 
signed the policy after the proclamation, at the same premium 
of three guineas; one on the 31st of Jidy^ and the other on 
the 7th of August* The ship sailed on the 24th of August^ 
iuid was taken by a king’s cutter, on her way to Nantz* After 
her cleparture from Gravesend^ the captain threw overboard 
all the papers which he had received from the custom-house 
at London* They had been obliterated by the custom-house 
officers at Ch’ovesend^ and were no longer of any use. Tlie 
ship was released by the Admiralty, but the goods were con¬ 
demned- The plaintiffs had no connection or share in the 
ship. Such were the material facts in this case, as they were 
rMnin«safter statcd this day by Lord Man^leld in his report, upon a rule 
Frin. 1779. cause why there should not be a new trial. The cause 

had been tried at the last sittings at Guildhall^ and a verdict 
• found for the plaintillfe. Tlie grounds for the application for 
a new trial were two: ist. That there was a fraud on the un¬ 
derwriters, the sl)ip having been cleared out for Ostend, and 
yet never having been designed for that place. 2dly, That as 
hostilities were declared after the policy was signed, mid before 
the ship sailed, the defendant ought to have had notice, that 
he might have exercised his discretion, whether he would 
choose for a pcacc-])rcnuum to run the lisk of capture. Be¬ 
side the facts abovc-Jiicntioned, Jlis Lordship stated, that the 
plaintiff* hud produced evidence to shew, that all ships, going 
with goods of British manufacture to France^ clear out for 
Osiendf without meaning to go thither; and that this is 
universally understood by persons concerned in that branch 
of commerce. The reasons suggested for clearing out for 
^tendf and afterwards making bills of lading as from that 
ptace^ were, that the light-house duties are saved, which arc 
^able when the voyage is known to be directly down the 
Umel: and that the French duties are less upon goods from 
\end^ than bom England* 



Lord 
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Lord Mansfield. — “ This verdict is impeached upon two 
grounds, ist. It is said there was a fraud on the underwriters, 
in clearing out the ship for Ostend^ when she was never in¬ 
tended to go thither. But 1 think there was no fraud on 
them: perhaps not on any body. What had been practised 
in this case was proved to be the constant course of the trade; 
and notoriously so to every body. The reason for clearing 
for Ostend, and signing bills of lading as from thence, did not 
fully appear. But it was guessed at. The Fermiers Genet^aux 
have the management of the taxes in France. As we have 
laid a large duty on French goods, the French may have done 
the same on ours; and it may be the interest of the farmers to 
connive at the importation of English commodities, and take 
Ostend duties, rather than stop the trade, by exacting a tax 
which amounts to a prohibition. But at any rate, this was 
no fraud in this country. One nation does not take notice of 
the revenue laws of another. With regard to the evasion of 
the light-house duties, the ship was not liable to confiscation 
oil that account, 2dly, The second objection is, that the policy 
was made before, and the ship sailed after, the proclamation 
for reprisals. But every man in England and France^ on the 
17th of expected the immediate commencement of a war. 

1 will not say it was actually commenced; but the ambassadors 
of both countries were recalled; the Pallas and Licorne were 
taken ; the fleets were at sea; and, as it appeared afterwards, 
were waiting for each other to fight. It does not appear that 
tiicgoods were French property; an Englishman might be 
sending his goods to France in a neutral ship. But it is in- 
iliifereut whether they were Etiglish or French. ITie risk 
insured extends to all captures, and as two other underwriters 
signed at the same premium, after the proclamation, it appears 
that the war-risk was in view when the defendant signed. Shall 
he avail himself of an event, which increases the risk, but 
which he had in contemplation when he underwrote the 
policy ? I am of opinion, that there should not be a new 
trial.” The three other judges concurred; and the rule was 
discharged. 

So the Court have lately held, that where the object of the Atkinspa v. 
insurance was found by the jury to be meritorious, the policy 
tvas good, although in consequence of expected hostilities with 

VOL. J. X Denmark^ 
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Denmnrlc^ aii order of tlie King in council had issued^ pro- 
liibiting the clearing out of any British ship to a Dcniish port, 
and a was consequently taken out foi" a neutral port 

in the neighboinhood, tlie adventure being legal, namely, to 
supply the British fleet with provisions, and not contravening 
the spirit of the <*r(lcr in council, which issued as a precau¬ 
tionary measure to prevent tlie vessels of this country from 
being <Ietained in Danish ports in the event of hostilities. The 
false clearance, too, was strongly urged as an objection to the 
policy: but Lord Rllcnlmnnigh and Mr. Justice Ta^ Blanc both 
declared, that the mere circumstance ui' taking a clearance to 
a place, where a sliip does not intend to go, does not make 
the voyage illegal, so as to vacate the policy. Thestat. of 13 
and 14 Charles a. c. ii. s. 3. imposes a pcaudty of 100/. for 
taking out a false clearance, but does not render the voyage; 
illegal. That was deternuued, said Lord Ellniborou^^hy in 
Planvhr v- Fletcher^ tbough the statute was not referred to. 


iVTeyiH' 

n. R. 
% 2 . e; 




A similar decision was made in the following case, ft was 
an acrion on a policy of insurance on a Foriagnexe ship, at 
and honi Maneiva io her j)ort of discliarge in Jamaica^ with 
liberty to toucli at the Fracard Islands, 'riie defendant un¬ 
derwrote 150/. upon it: the ship was captured by a French 
privateer, and condoumed in the Court of Admiralty in 
France^ on tlie ground of having an English supercargo on 
board. Tlie action was brought to recover this loss tVorn the 
underwriter, win) refused to pay, alleging that the plaintiff* 
should have disclosed to liiui, that the supercargo was English, 
At the trial, a verdict wa^ given for the piaiiitiff| upon a case 
reserved tor the opinion of ilie Court, and containing in sub¬ 
stance tlic facts just staled. 

I 

I . 

lor the defendant it was insisted, upon the argument, that 
the agent lor the insured ought to have disclosed this fact; 
ami tliat it was the more inatiTial in this case, because during 
the present war an ordinance passed in France^ similar to one 
made in the last war in 1756, which declares, that no Dnich 
ship shall be allowed to take on board a supercargo, belonging 
lo any nation at enmity Avith the court oi France ; and that if 
any ship, having such supercargo, be taken, it shall be con¬ 
demned as lawful nrizc. 


Lord 
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Lord Mansfield. —It is an oppressive and arbitrary rule, 
and contrary to the law of nations. If both parties were ig¬ 
norant of the underwriter must run all risks; and if the 
dotendant knew of such an edict, it was his duty to on(yiire, if 
such a supercargo were on board. It lunst be n fraudulent 
concealment of circumsfaiict*s, that will vitiate a policy. But 
it is remarkable, lliat. neither party 1ms said a word respecting 
the ireiilies between France and Porln^alF Judgment was 
accordingly given for the [)iaintiir. 

;^,d, Wc come now to tlie tliird great division of this chap¬ 
ter, namely, to cases in whicfi policies arc void by luisrepre- 
Before we proceerl to state the cas(3s unde r this 
liead, it will l)e proper to distinguislt between a warranty and 
a reprtsentatioj). A warranty or coj)dilion is that which 
makes a j}art of the written policy, and must be literally and 
strictly jjerformed; and being a part of* the agreement, Jiothing 
taviamomi will do, or answer the purpose- A representation 
is a state ol' tlie case, not a part of the written instrument, but 
collateral to it, and entirely independent of it (a); and it is 
sufficient, timt a representation be substantially performed. 

The conse<[uenco of a broach of a warranty wc shall take notice Vide pest, 
of hereafter. If there bo a misrepresentation, it will avoid ***• 
the policy, as a fraud, but not as a ))art of the agreement. 

Even written instructions, il' they arc not inserted iji the })olicy, 
are only to be? considered as reprcscntatioiis; and in order to 
make them valid and binding as a warranty, it is absolutely 
necessary to make lliem a part of the instrument, by which 
the contract of iudeiunity is effected. If a representation be 
false in any material point, it will avoid the policy; and if the 
j)oint be not material, llic re{)rcscntatiou can hardly ever be 
fraudulent. The principle upon which the policy is void in 
such a case, wc stated in tlie opeuiug; that the unilerwriter 
lias computed the risk upon circumstances, which were lalse, 
or which did not These doctrines are fully established 

by^ a variety of judicial decisions. 

(/z) llc])roscntatioti must always be of matter coUate.fal tO the contract, 
and not of matter Uircotly contradicting the contract: for instance, if the 
contract is to sail on or before the ist of evidence that the party 

wrote or said, that she would not sail till tlie cannot be received.— 

Wcsff>7i V. (wurcs, r Taani. ijy. 
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l*awsoii V. Upon a rule to shew cause why a new trial should not br 
granted in this case, Lord Man^eld reported as follows: — 
This was an action upon a policy of insurance. At the 
trial it appeared in evidence, that the first underwriter had 
the following instruction shewn to him: “ Three thousand 
five hundred pounds upon the ship,/«/2«5 Ccesar^ for HalifuTy 
to touch at Pbjmoulh^ and any port in America : she mouni^ 
twelve gum and twenty 'Fhese instructions w^ere not 

asked for, nor communicated to the defendant; but the 
ship was only representcil gaieralhj to him as a ship of force 
and a thousand pounds had been done, before the defendant 
underwrote any thing upon her. The instructions were dated 
the 28th of June 1776, and the ship sailed on the 23d of Jw(^ 
1776, and was taken by an American privateer. That at the 
time of her being taken, she had on board 6 four-pounders^ 
4 ikree-pmnders^ 3 07 ie-pound(rSn 6 halfpounders, which are 
called swivels, and 27 men and boys in all for her crew'; but 
of Ihem, 16 only were men, (not 20, as the instructions men¬ 
tioned,) and the rest boys. But the witness said, he con¬ 
sidered her as being stronger with this force, than if she had 
12 carriage guns and 20 men : he also said (which is a mate¬ 
rial circumstance), that there were neither men nor guns on 
board at the time of the insurance. That he himself insured at 
the same premium, without regard or enquiry into the force 
of the ship. Other underwriters also insured at the same pre¬ 
mium, without any other representation than that she was a 
shiji of force. That to every four-pounder there should be 
five men and a boy. That in merchant ships boys always go 
under the denomination of men. This was met by evidence 
on the part of the defendant, saying, that guns meant car* 
riage guns, not swivels ; and men meant able men, exclusive 
o\'boys. There were three causes of the same nature depend¬ 
ing upon the same evidence. The defence in each was, that 
tliese instructions were to be considered as a warranty, the 
same as if they had been inserted in the policy; though they 
were not proved to have been shewn to any but the first un¬ 
derwriter. In all the three cases, the question for the Court 
to determine is, Whether the instructions, which were shewn 
to the first underwriter, are to be considered as a warranty in- 
.serted in the policy; or as a representation, which would 
avoid the policy, if fraudulent ? If the Court should be of 

opinion, 
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opinioiii that the instructions amounted to a warranty, then a- 
new trial is to be had in each without costs; otherwise the 
verdicts, which were all for the plaintiH^ are to stand. At 
the trial I was of opinion, that it would be of very dangerous 
consequence to add a conversation, that passed at that time, 
as part of the written agreement. It is a collateral represent¬ 
ation, and if the ])artics had considered it as a warranty, they 
would have had it inserted in the policy. But, secondly, if 
these instructions were to be considered in the light of a irau- 
dulent misrepresentation, they must be both material and 
fraudulent: and in that light, 1 held, that a misrepresentation 
made to the first underwriter ought to be considered as a mis¬ 
representation made to every one of them, and so would infect 
the whole policy. Otherwise, it would be a contrivance to 
deceive many; for where a good man stands first, the rest « 
underwrite without asking a question: and if he be imposed 
upon, the rest of the underwriters are taken in by the same 
iraud.” The case was left to the jury under that direction. 

After argument at the bar, Lord Man0eld asked, Whether 
there was any case that made a difiereiice between a written 
and a parol representation ? No answer being given, His 
Lordship proceeded: “ There is no distinction better known 
to those who are at all conversant in the law of insurance, than 
that which exists between a xmrranty or condition, which 
makes part of a written policy, and a representation of the 
state of the case. Where it is a part of the written policy. 

It must be performed. As if there be a w^arraiity of convoy, 
there it must be a convoy ; nothing else will answer the idea 
intended by the warranty: it must be strictly performed, as 
being a part of the agreement; for in the case of convoy it 
might be said, the party w'ould not have insured without con¬ 
voy. But as, by the law of merchants, all dealings must be 
fair and honest, fraud infects and vitiates every mercantile 
contract. Therefore, if there be fraud in a representation,, 
it will avoid the policy, on account of the iraud, but not on 
account of the non-compliance with any part of the agree¬ 
ment If in a life-policy, a man warrant another to be in 
ilood health, when he knows at the same time he is ill of a 
fever, that will not avoid the policy on the ground of misre¬ 
presentation, (though it will be void for non-compliance with 
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the Avarranty?) bcvaiHc*, hy the warranty, the insured takes 
the risk upon hiinseU'. But if tlierc be no warranty, and ho 
say, the luaii is in good health/’ when in fact he knows him 
to be it h'y /hhi\ So it is, il’ he do iiot know whether he 
be well or id; for it is c<piai!y false to undertake to say that 
Avliich h(^ knows ;Kiihini? at all oil as to sav is true ivliich 
he kuovvs is iiiti li ne, Ihit if he only say, he believes the 
))Kin to bo in awd iioahh/’ knowing iiothiiii; about it, nor 
liaviniT any reason lo Ivehcve the conirary; there, ihoui^h the 
person is not in good health, il will not avihd the policy, be¬ 
cause' the undej vvritcr ///cn takes the risk iipoji hiniself. So 
that there cannot b(' a clearer ilistinetion than that which exists 
belween a Avarraiily, whieh makes |)art of tlio written polity, 
and a collatejal represcTitatiou, whicli, if false in a point of 
materiality, inakts the |i(»licy void ; but if not material, it can 
hardly ever be I’raiululent. S*a lar tioin the usage being to 
consider instructions as a part of the policy, that parol in- 
slnictions were never cntereil in a book, nor written instnic- 
lions kept, till a h'w years ago, upon occasion of several 
actions brtmght by tbc insured upon policies, where the 
brokers had represcjited many things they ought not to have 
represented, in consequence of which the plainlills Averc cast. 
I advised the insured to bring an action against the brokers, 
whicli they did, and recovered in sevend instance's: and I 
have repeal (’illy, at Gnildhall^ cautioned and recommended it 
to the broki’rs, to enter all representations made by them in a 
book. That advice has been (bllowi'd in London ; hut it ap¬ 
peared lately, at the trial of a cause, that at Ihidol^ to this 
hour, they make no entry in their books, or kee|) any instriic- 
tions, 'J'hc question tben is, Whether in tliis policy the per¬ 
son insuring has a\ arraJited that the ship sliould positively and 
literally have 12 varria^a and 20 mm r' "^I'kat i'^, wliether 
the instnioliiais given in evidence are apart of tlic poliev? 
Now, I AA ill take it bv deirrccs. I'he two first undertvriters 
before the Court are Jf'alsan and Sncl/, Says JVa/son^ It is 
“ part of my agreement that the ship sliall sail with 12 guns 
“ and 20 men: and it is so stipulated, that notliing under 
** that number vi'iH do: 10 guns with sAvivcis will not do.” 
The answh- to this is, read your agreemeni; read your policy. 
There is no such tiling to be found ther<‘_ It is replied, Yes, 
but in fact there is; for (he instructions, upon wliich the po- 
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licy was made, contain that express stipulation. Tlie answer 
again is, there never wei'e any instructions shewn to Watson ^ 
nor w^erc any asked for by him. What cohiur then has he to 
say that those instructions arc any part of liis agreement? 
It is said, he insured ujion ihc cre<lit of tiie first underwriter. 
A representation to the first underwriter Jnis nothing to do 
with that, which is the agreement or ternis of the policy. 
No man who underwrit(“y a jiolicy, subscriljes by the act of 
underwriting, to terms of which he knows nothing: but he 
reads the agreement and is governed by lluU. Matters of in¬ 
telligence, .such as that a shJj) is or is not ml<ising, are things 
in whicli a man is guided by the name of a first underwriter, 
who is a good man, and to wliicli another will tiiereforc give 
faith and credit: but not to a collateral agreement, of which 
he can know nothing {a), 'Jdie absindity is too glaring, it 
cannot be. liy extension of an c(|uitable relief in cases of 
fraud, if a man is u knave with resjject to a first underwriter, 
aiul makes a false representation to him in a point that is ma¬ 
terial; as where having jiotice of a ship being lost, he says 
f>Iie was sate; that shall afioct the policy with regard to all the 
subsetpient underwriters, wl)o are presumed to follow the 
first. I low then do ltatso)f and Sarii underwrite tlie ship in 
ijueslion ? Without knowing whether sIii* had any force at all, 
TAat proves tlie risk was equal to a slii]> of no force at all; 
and the preriiiuin was a vast one; eiglit guineas. So much 
therefoi'c for those two cases. The third case is that of /iwr, 
who saw the instructions, with the representation which they 
contained. Did the number of guns induce him to under¬ 
write the policy ? If it did, he would have said, put them 
into the policy^; warrant that the ship shall depart with I2 
guns and 20 men. Whereas he does no such thing, but takes 
the same f)rcmium which Watson anil Snell did, who had ?io 
notice of her having any force. What docs that prove? That 
he is paid and receives a premium as if it were a ship of no 


<?11 


{a) Tills point, how far a representation made to the first underwriter 
shall betaken to extend to all the rest, was about to be discussed in a case 
ot' Marsden v. 3 Etutfs Rep* 57a. (See it for another point, ante, 
p.45. and for another, The facts did not sufficiently raise the 

question. Rut tlie Court seemed inclined to the affirmutive; although the 
case had not proceeded far enough to require attention to Lord Jlfan^ield^s 
distinction. 
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force at all. The representation amounts to no more than 
this; I tell you what the force will be, because it is so much 
the better for you. There is no fraud in it, because it is a re¬ 
presentation only of what, in the then state of the ship, 
they thought would be the truth. And in real truth the ship 
sailed with a larger force; for she had nine carriage guns and 
six swivels. The underwriters therefore had the advantage 
by the diflercnce. There was no stipulation about what the 
weight of metal would be. All the witnesses say, that she had 
more force than if she had 12 carriage guns, in point of 
strength, of convenience, and for the purpose of resistance, 
'llic supercargo in particular says, “heinsured the same ship 
and the same voyage, for the same premium, without say- 
ing a syllabic about the force.” Why then it was a matter 
proper for the jury to say, wliether the representation was 
false, or whether it was in fact an insurance as of a ship with¬ 
out force. They have eJeterinined, and 1 think very rightly, 
that it was an insurance without force. jEWiT makes an ob¬ 
jection, that the representation ought to be considered as in¬ 
serted in the policy; but the answer to that is, he has 
determined whether it should be inserted in the policy or not, 
by not inserting it himself- There is a great difference whether 
it shall be considererl as a fraud. But it would be very dan¬ 
gerous to permit all collateral representations to be put into 
the policy. I am extremely glad to hear that a great many of 
the underwriters have paid. Mr. Thornton lias paid, who was 
the first person that saw the instructions- Shall the rest re¬ 
fuse then ? As to Watson and HhcH^ they have no pretence to 
refuse; for there is not a colour for the objection made by 
them. As to we are all satisfied with the determination 

of the Jury against him. Therefore the rule for a new trial 
must be discharged.” 

N* B, On the Monday following Mr. Davenport said, he 
was desired by the underwriters to ask, Whether it was the 
opinion of the Court, that to make written instructions valid 
and binding as a warraniy iliey must be inserted in tlje policy ? 
IjOrd Mansfield answered, that most undoubtedly that was 
the opinion of the Court: if a man warrant that a ship shall 
depart with 12 guns, and it depart with Jo only, it is con¬ 
trary to the condition of the policy. 


From 
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From the judgment pronounced in the cause just stated, 
we learn the difierence between a warranty and a represcnta* 
tion: we iearn also, that a performance in substance will 
satisfy a condition expressed in a representation: but that no¬ 
thing except a strict and literal compliance will fulfil the 
terms of the former; and wc also are instructed in the whole 
doctrine of representation, as far as it affects the contract of 
insurance. The positions advanced in the above case were 
so satisfactory, that they have been adopted, as the ground oi 
direction to juries, upon all questions of representation; and 
have been followed by the Court, whenever points of that 
nature have come before them for judgment. 


This was an action on a policy of insurance on the ship Bize v. 
Carnaticf East Indiaim^i^ <*atand Pm t JJOrient KoikiQ 
isles of France and Bourbon^ and to all or any ports or 
places where and whatsoever, in the East Indies^ China^ Gulwhail. 
Persia, or elsewhere, bej'ond the Cape of Good Hope, from ’ 

place to place; and during the ship’s stay and trade back- ' 
wards and forwards, at all ports and places, and until her 
‘‘ safe arrival back at her last port of discharge in France^' 

But at the same time that this policy was subscribed, there 
was a slip of paper wafere<l to it, and shewn to the under- 
writers, on which was written the following representation 
The ship has had a complete repair, and is now a fine and 
good vessel, three decks. Intends to sail in September or 
October next (1776). Is to go to Madeira, the isles of 
France, Pondicherry, China, the isles of France, and 
JJOrient^^ 


The ship did not sail till the 6th of December 1776, and 
did not reach Pondicherry till tl)e 23d of Jtdy 1777. She con¬ 
tinued there till the 23d of Atigust following, when, instead of 
proceeding to China, she sailed for Bengal, where having pass¬ 
ed the winter and undergone considerable repairs, she sailed 
from thence early in the year 1778, (being the second 
ship that left the Ganges) returned to Pondicherry, and after 
taking in a homeward-bound cargo at that place, proceeded 
in her voyage back to HOrient, but was taken in October in 
that year, by the Mentor privateer. The usual time in which 
the direct voyage between Pondicherry and Bernal is performed, 

is 
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is six or seven days; but the Carnatic was about six weeks 
in going to Bcngalj and two months on tlic way back from 
thence to Pondieheri'y, Both going and returning, she cither 
touclicd at, or lay oif Madras^ Mawlipatam^ J'isif\apatavi^ 
and Yano)iy and took in goods at all thopc ))laccs. 

It was contended in this cause, at the trial, that tlie repre¬ 
sentation accompanying the jjolicy restrained t!ie voyage to 
the limits therein specifiotl. Tluy produced soiuti letters from 
the owners to their correspondents, one of which was to the 
following cllect: We doubt not, but on account of the storm 
the ship will be iurced lo go to Bm^ul U* be laid down, 
w'hich cannot be done at PondU hmp; hi which case our 
captain will liuve entered a protest, which wo will forward 
“ in time to you.” In a subsequent letter they say nothing of 
the storm or leak; but mention a diiroreut cause lor tlic 
ship's going to Bengal, These letters, it was saul, ^raised a 
presumption that the necessity of going to Bvnujd was merely 
a pretence devised aficr the caiiturc, aucl v. iu'ii the insured be¬ 
gan to apjn'ohcnd that the wordr^ .if t lie jaJicy ‘aouIvI uoL cover 
a voyage to that place. 


Lord Mansfield told die jury, that the hiv-^t (piestion was, 
W^liethei* the policy was void, on account of inlsr<.*]>i'eseiita- 
tion y N<nv there is an essential dilfercnce between a warranty 
aiu! a representution. I'lie warranty is a part of the contract: 
a risk described in the jiolicy is part of the contract. Tlierc 
can be no warranty by any collauaal representation. The 
groinul, on wiihh a represenlation affects a jiolicy, is fraud, 
the representation must be fraudulent, that is, it must be false 
and material in respect to the risk to be run. All risks are 
governed by the nature of them: and the preiniiim is goveriu'd 
by the risk. Where a represenlation accoinpani(?s an instru¬ 
ment, it says, I will Juive tJiis understood as my present in¬ 
tention: but I will have it in niy power to vary it.’* The great 
question in this cause is, W'hether the representation was fiilse, 
and that in a material instance ? I’Vaud is found out by the 
materiality of the point it is charged in. It is lobe consideretl, 
then, whether they had really a view of going lo China, A 
witness has proved that the dilfercjicc of insurance is one per 
cent, on going to Bengal, and not to China, If you tliink that 

this 
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this was a misrepresentation to avoid paying the one per venL 
you will find [or the del’endant. But iT jou are satisfied that 
the real intention, at the time of the represetitation, was to go 
to CJiina^ the jdainlift* will be entitled to your verdict; for the 
insured may change his intenlion, go to Bengal^ and yet be 
protected by tlic policy, which clearly admits of that voyage, 
and must be understood by both parlies in a greater latitude 
than the representation, being expressed indifferent and much 
more compreliensive terms, upoi* the whole evidence, you 
shall he of opinion, that no fraud was intcnthal, and tliat the 
varianc(> between the intended voyage, as deserihed in the slip 
of paper, and the actual voya.ge as performed, diil not tend to 
increase the* risk to the undenvrit(‘rs, ihh i^lip *)f paper being 
inilv a rcprescnfaliaay yon must find for the ])laintifil'’ The jury 
Joniul a verdict accordina’lv. And altleumli in several causes 
upon the same ship, new trials were moved for, and granted; 
ycL in this, which was the tmly cause in which there was a rc- 
))resenlation, the verdict was ac<|niesc(*tl in, and no motion 
res])ectiiig it tvor was made. 


Vide Duu.’i.J. 
Rep. 271. 


In i!ie outset of this ehajder, we took notice of a very niatc- 
rini rule re-peeting misrepresejilalion ; and wJiich it now be¬ 
comes necessary to n^peat. If a vejiresentation be made to the 
underwritei* ol’ any cireumstance which was false, this, if 
it be in a material jmint, sljall vacate the judicy, and annul llie 
contract, aKhongh if happened hp mi^iaki\ aiul without any 
fraudulent intentum or inijn-oper motive on the ))art of the 
insured. W'e also slal(Hl the ])rincii)le, on whicli, in such a 5 Burr, 
case, lh(‘ contract is held to be void: became llie insurer is led 
into enor, and comj)ut(*s his risk upon circumstances not 
foimiled in Hut; by whicli means the risk actually run is dif- 
fer(‘iit from that intended to be run, at the time the contract 
is made. On this ground it is, that tlie contract is as much at 
an end, iftliere had been a wilful ami ialse allegation, or an 
untliie concealment of circumstances. The doctrine hero meant 
to he advanced will be better understood, and more fully illns- 
traled, by attention to the tbllowing case: 


It w\as an action on a policy of insurance on the ship, ** the MacHowaU 
Mmy and Hannah^ from Note York to Philadelphia*^ At the oougwi; 

time 
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lime when the insurance was madC) which was in London^ on 
the 30th of January^ the broker represented the situation of 
the ship to the underwriter as follows: *‘The Maty and Hannah^ 
“ a tight vessel, sailed with several armed ships, and was seen 
sate in the Delaware on the iith of Decemhei^ by a ship 
which arrived at Nem In fact the ship was lost on 

the gth of December^ by running against a cheveau de frise^ 
placed across the river. The cause came on to be tried before 
Lord Mansfield at Guildhall. The defence was founded on 
the misrepresentation as to the time when the ship was seen; 
and the representation and the da}^ of the loss being proved, 
the jury found for the defendant. A rule w'as obtained on the 
part of the plaintiff', calling upon the defendant to shew cause 
why there should not be a new trial- After argument at the 
bar, 


Vuic ante, 
(he case ot 
1 ‘tiwson V. 
Watson, 
l>. 308. 


l^oxdMatifeld said:—Tlic diitinction between a warranty 
find a representation is perfectly well settled. A representation 
nmst be fair and true. It should be true as to all that the in ¬ 
sured knows; and if he reprc:.cntr> facts to the underwriter, 
without knowing the truth, he takes the risk upon himself. 
But the difference between the fact as it turns out, and as re¬ 
presented, must be material. The case of the Julius Ciesar 
was very different I'rom this. "J^he ship there was only fitted 
out, when the insurance was made. No guns nor men were 
put on board. It was only said, what was meant to be done; 
and what was done, though different, was as advantageous, or 
more so, than what had been represented. There was no evi¬ 
dence of actual fraud in the present case, and no question of 
that sort seemed to be made. But tlierc was a positive aver¬ 
ment, that the ship was seen in the Delaware on the nth oi‘ 
Decembet\ The underwriter was deceived as to that fact, and 
enfered into the contract under that deception. I'here was no 
evidence at the trial when she was seen in the Delaw^re^ or in 
what condition: but suppose the fact had been explained in 
the manner now suggested, why did the insured take upon him 
to compute the day of the month on which she had been seen ? 
Why did he not mention exactly what his information was, 
and leave the underwriter to make the computation? In in¬ 
surances on ships at a great distance, their being safe up to a 
certain day is always considered as a very important circum- 
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stance. I am of opinion, that the reprosenlalion concerning 
the day was material.” 

Mr. Justice Willes. — “ This is certainly only a representa¬ 
tion : but, in an insurance on so short a voyage, it might have 
made a material difference whether the ship was known to be 
safe two days sooner or later. It ought to have been shewn, 
on the part of the plaintid^ that it was not material, but there 
was no evidence that the ship was met on the 9th, or any other 
day. The materiality m’us proper for the consideration of the 

jujy- 

Mr. Justice Askkurst. — ‘‘ I'he distinction which the Court 
has made in the cases on the Julius Ccesar^ and some otliers, 
between a representation and a warranty, is extremely just. 
There is 7 W imputation of fraud in this case; but the insured 
should have been more cautious, lii the former cases, the 
representation was of what was intended; here it was of n fact 
stated as having happened, within the knowledge of the in¬ 
sured. He should have made the representation in the same 
words in which the intelligence is said to have been communi¬ 
cated to him.” 

Mr. Justice Bidler .— “Wc cannot say the difference of the 
day was not material. The safety of the ship is the most ma¬ 
terial fact of any, in cases of insurance. The plaintiff admits 
tliat the place where she was met in safety, w-as material. Why 
was not the time equally so ? There was no intentional deceit^ 
;ind it is perhaps unfortunate that the insured made the 
take; but I think the verdict right.” 

A similar decision Was made by the same learned judges at 
a period subsequent to that of the case of MacdowaU and 
Fraser, 

Upon a motion for a new trial. Lord Ma 7 ifeld and the 
rest of the Court were clearly of opinion, that if the broker, 
at the time when the policy is effected, in representing to 
the underwriter the state of the ship, and the last intelli¬ 
gence concerning her, docs not disclose the whole, and wliat 
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he co 7 iceals shall apj 3 cnr material to the jury, they ought to 
tint! for the underwriter, tlio conlract in sucli case being void; 
although tlie eonccalinent should have been innoevut^ iha facts 
not nioiitionod having appeared immaterial to the broker, and 
Jiavinguot bi'en et)nniuinicatcd merely oji that account. 

But as has been said before, and as will appear from llic 
cases already cited, in order to vitiate the contract, ttie thing 
concealed must be maicriaU It must be ,somc jhei, and not 
merely a siip}!t)sition or speculation of the insured; and the 
undcrwritL'i* imisl tak(' julvantage of any misreprcsenlution the- 
first oppejrtunilV; otherwise he will not bo allowed to claim 
any benefit from it at a future perioih Jf therefore the in¬ 
sured meredy rej>resont that he' e\pects a tiling to be done, 
the contract will not be void, although the event should 
turn out very dillerenl li’om his t\pectiition. 


Ir< 


Thus upon a motion ibr a new 1 rial, one of the groii’ach 
stated to induce the Court to grant it, was, tliat since tin 
trial, a material representation, whicli had been made to Sin!^ 
hredy the first underw'riter upeui the fiuJicy, and wliich turneel 
out to be false, had been discovered. Shidhred made an adi- 
davit; hy wliich it appenretl, that when lie signed tlio poliv \ 
ill March 177B, the broker was getting several others, on 
other ships, subscribed at tlic same time, all belonging to the 
same owner, and said, speaking of them all, •• which vesscl^ 
expected to leave the coast of /Ijrica in Xoxrmlmr or Decern- 
her 1777.” In truth, the vessel in (juestion had sailed iwMap 
1^77, iwvXSIudbred. sw'orc, that if be had known that circum¬ 
stance, ho would not have signed. 'J'here had been actloie 
brought against all the underwriters on the policy, except 
Shulbred. 


Lord Mansfield, — “It has certainly been determined in a 
variety of cases, that a representation to the first underwritei' 
extends to the others. But under what circumstances ba¬ 
the defendant gone to trial in this case? He certainly knew 
vrhat had been represented to himself. Fie was acquainted 
with Shidbredy and had an op]}ortunity of asking before the 
trial what had been represented to him. If therefore this 
evidence is ne*Wy it is owing to his own negligence. But tin: 

rt'pre- 
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rcfjresentation is not material: it was only an expectation^ ami 
the underwriters did not enquire inH? die ground of the ex¬ 
pectation. This was lying by till aiU'r a trial, in order to 
innkc an objection if the verdict should be for the plaintiff.”— 
'Hie rule was discharged. 

There is another rule upon this subject, which it is material 
■parfietdarhj to njention; ah!u)ugh it Jiiay be collected from 
almost all the cases (hat have already been quoted: and it 
is applicable to each of the three branches, into which this 
chapter lias be en divided. Wherever tliere has been an alle¬ 
gation of a falsehood, a concealment of circumstances, or a 
niisrepresentatioTi, it is innnaterial, whether such allegation or 
conccalinent he the act of the person himself who is interested, 
or of his agent; fur in cither case, the contract is founded in 
deception, and the policy is consequently void. The reason 
of this rule is nothing more than that which the law of Eng¬ 
land has for gejicral convenience adopted, in treating of the 
relation between master ami servant; declaring, that the mas¬ 
ter must alw'ays be responsible for the act of his servant, if 
done by his express or implied conirnand. It would indeed be 
of very mischievous consequence, if a man might slielter him¬ 
self from rcs))onsil)ility of any kind, by throwing the blame 
upon his agent: it would be to allow him to contradict a 
maxim of law, which says, tliat no iiiuu shall be suflicrod to make 
any advantage of his own wrong; and would overturn that 
wise principle of equity, that when oiic of two innocent per¬ 
sons (for the master may without danger to the argument be 
supposed innocent) must sutler for the; fraud or negligence of 
a third, he wlio gave credit to lliat third person, shall bear 
the consequences arising iVom the confidence so repost'd. If 
this be true, and it cannot be denied, of contracts in general, it 
must also be admitted in those of insurance, where, jpoiu llie 
very nature o! tlie case, the business is seldom transacted by 
the parties themselves; but is most commonly eftected by the 
iiiterpositiou of iigcnts or brokers. The courts of justice liave 
,'iccordingly held, that any fraud in the agent of the insured 
vitiates and annuls tlic coiitracl, as much as direct fraud ia 
the insured Jiimself: and this, although the act cannot be 
traced at all to the o\Micr of the property; or even though he 
should be i^eriectly iunocent. 
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and In a CEse before the House of Lords, so late as the year 
Dunlop and *785, this doctrinc W 08 Confirmed. It came before the 
l!or”’det appeal from the C«>urt of Session in Scotland^ 

April S. * which had determined in favour of the respondents, the under-* 
writers. The case M’as shortly this:—A man having arrived at 
Gi'eenock^ knowing of the loss of the ship insured, and meet¬ 
ing a friend and intimate acquaintance of the insured, and a 
partner with him in some other adventures, communicated 
the intelligence of the loss of the ship to him, wAo dem^d it 
tnigkt be concealed^ The same day. as appears by the evidence, 
the person who had received this information held a conver¬ 
sation with the plaintiff’s clerk, who made this deposition, 
that neither at that time, nor at any other time of the said 
day, had he any conversation whatever with the said Mr. 
“ Boogi or message from him, cither in writing or otherwise, 
“ relative to the Peggy (the ship insured), nor did he get any 
hmt from him or any other person, relative to the making 
“ insurance upon her, further than the said Mr. Boog^s ask- 
mg the deponent if he knevo txdieiher there *ms any insurance 
** made upon her^ and if there was any account of her.” 
After this conversation the plaintiff desired the clerk to write 
to get an insurance eilected, which lie did, without stating a 
word (at least it did not appear that he stated any) of this 
conversation to his master. Upon the whole of the evidence 
in this cause, although it did not appear by any deposition 
that the plaintiff knew of the loss of the ship at the time he 
made the insurance, the Lords of Session decreed, “ that the 
insurance made by the plaintiff would not have been made, 
if the brigantine Henrietta had not arrived in the road of 
Greenock the day preceding, and brought intelligence that 
“ the ship Peggy was taken; and therefore that the policy 
“ was void.” The House of Lords confirmed this decree. 

In ^e decisions of the House of Lords, the reasons of the 
Judgment never appear: and even when the learned Judges give 
their opinions upon any cause then depending in that House, 
authentic reports of them are not easily obtained: ihe conse¬ 
quence of this is, that one is frequently left to conjecture upon 
what grounds tlie decree was pronounced. If we may be al¬ 
lowed to conjecture upon the case of Stemrt v. Dunlop^ it 

should 
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should seem, that as no direct or positive act of knowledge 
was brought home to the plaintiff himseli; the conversation 
which the clerk had with Mr. Boog was held to be a sufficient 
proof that the loss was known to him, at the time he wrote 
the letter, at the desire of the plainti^ ordering the insurance. 

If known to the clerk, the act of the agent in such a case 
becomes tlie act of the principal; because the law, upon gene¬ 
ral reasons of policy, will presume, that the principal most 
know whatever has come to the knowledge of the agent. 

But in the end of the same year, a cause was decided in the 
Xing’s Bench, expressly upon the point of fraud in the agent; 
for it appeared that the insured was not guilty of any improper 
conduct in the transaction. In that case the circumstances 
Were numerous; and the judges gave their opinions seriatim 
upon the question. 

It was an action on a policy of insurance for ixoL under- Pitcherbert 
written by the defendant on the 2ist of September 1782, at six 
guineas per cent, on a cargo of oats on board the ship Joseph^ p. ts. 
lost or not lost, at and from Hartland to Portsmouth^ begin¬ 
ning the adventure from the loading thereof oO board the said 
ship at Hartland. The defendant pleaded the general issue, 
and paid the premium into Court. This cause came on to be 
tried before Mr. Justice Butter Sit Guildhall^ when a verdict was 
found for the plaintiff^ subject to the opinion of the Court upon 
the following case: 

That on the 27th of Jxdif 1782, William Bundoch^ of Pool^ 
agent for the plaintiff, contracted with Richard Thomas of 
Hartland^ a corn fector, for the purchase of 500 quarters of 
oats, to be consigned to William Fuller at Portsmouth^ on 
plaintiff’s account; and desired Thomas to^send him {Bundock) 
a bill of lading and invoice, and also a like bill of ladmg and 
invoice to the plaintiff at Mr. Fisher*^ at the T&wer^ London. 

That in pursuance thereof, Thomas shipped the oats on board 
the ship insured, which sailed fi'om Hartland on the x6tk tjf 
September 1782, and was lost the same day off the pier of 
Hartland. •That on the x6tk of Septembci'^ ^782, Thomas 
wrote the two following letters to William Bimdoch and to 
Fisher. 


VOL. I. 
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To Mr. William Bundock. 

Sir, Hartland, SepL i6. 1782. 

This morning I loaded the Joseph with 175 quaiters of 
oats to the address of William FttUei^ Portsmouth^ and the sloo]^ 
sailed immediately ; but I am afraid the wind is coming to the 
westward, and will force her back. I have sent a bill of 
loading, and a letter by tlie master to Mr. Fuller: and also a 
bill of loading, and advice to Mr. Fisher^ that he may instore^ if 
he likes, as the equinox is near, 8cc. R. Thomas. 

To CuTHBERT FlSHER, Esq. 

Sir, Hartland^ SepL 16. 1782. 

By an order from Mr. William Btmdock of Pool, I shipped 
this day on board the Joseph, which immediately set sail for 
Pm lsmoutli, a cargo of oats as under; and by the same order 
as xoell as the order of Thomas Fitzherba t, Esq. I took the 
liberty of drawing on you at three days' sight, in favour of 
Messrs. Scott and Willis, or order, 106/. to be placed to the 
account of Thomas Fitzherhert, Esq. 1 *mish the •whole safe lo 
hand, and expect another vessel to be loaded this week, 
weather permitting; this evening appears stormy. 

R. Thomas. 

Then follows the bill of lading. Tlie case further states, 
that about six or seven o'clock of the evening of the 16th of' 
September, Thomas heard a report that the ship was on shore; 
and at six dcloclc in the morning of the 17th he knew the ship 
•was lost. That the mode of sending letters from Martland lo 
London is as follows; the letters arc collected by a private 
hand about one or two o’clock of the day on which the post 
sets out from Biddiford, from which place it goes about nine 
o'clock in the evening. That the i6th of September ^vas not a 
post day; and the above letters did not leave Hartland till one 
dclock in the efternoon of the i^ih, which was the post day 
from Biddford to London : and the letters which went from 
Biddeford by the post of that evening, were I’cceiyed in Lon-- 
don on the 20th of September. That on the 19th, tlie plaintiff 
wrote the following letter to Fisher: 


Siuhb^ 
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Stubb-Lodge^ Portsmouth, Sept. 19. 1782. 

Dear Fisher, 

My correspondent, Mr. Bundock, having informed me, that 
he has sent two sloops to Hartland in Devonshire, to load oats 
on my account and risk, I beg the favour of you to insure my 
amount of the cargoes to Portsmouth, as soon as the bills are 
sent you. T. Fitzhebbert. 

m 

That the last-mentioned letter, together with the former 
from ThomaSy dated September i6tli, were received by Fisher 
in LondoHy on the 20th oi September; and he thereupon di« 
rected the insurance in question to be effected : that on tlie 
21 St, defendant subscribed the policy. Upon this case, after 
argument at the bar. 

Lord Man^eld^eid :—“This policy is effected by znisre* 
presentation, and that misrepresentation arises from the proper 
ageiit of the plaintiff* who gives the intelligence. Now whether 
this happened by fraud or negligence, it makes no difference; 
I'or in either case, the policy is void. As to tlie misrepre¬ 
sentation, the underwriter was warranted on the information 
of the agent to take for granted that the ship was safe at x 2 or 
r o’clock of the 17th of September ; for the agent gives an 
account of the ship being loaded, and says, “ I wish the whole 
safe to hand.” Then there was a strong ground to believe on 
his letter, that she was safe when the post came away; and 
the post-mark shews the day when the letters wei'c sent. How 
does this misrepresentation come? Why from Thomasy who 
writes to Fishery and gives him notice of the ship’s sailing, on 
purpose that he may insure; for so he says expressly in his 
letter to Bundock. He was honest at the time he wrote tlie 
letter; but on the 16th, at night, he hears that the ship is 
gone ashore, and the next morning he knew that she was 
absolutely lost. The post did not go out till the afternoon of 
that day; and he had full opportunity to send an account of 
the loss. If Thomas were not guilty of fraud, at least he was 
guilty of gross negligence: but either way, if Thomas were 
perfectly innocent, this policy, being effect^ by misrepresenta¬ 
tion, is void.” 


Y V 
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Mr. Justice IViUes. — “ Thomas is most clearly to be con¬ 
sidered as the agent of the plaintiff. He shews by bis letter to 
Fisher^ that he acts as well by the orders of Fiizherbert as of 
Buniaek. If then Thomas be the agent of the plaintil^ he is 
most c^tainly liable for his misrepresentation; and in this case 
the misrepresentation is gross.” 

Mr. Justice JsKhtarst. — “ On principles of policy, it is ne¬ 
cessary that a man should be answerable for the acts of his 
agent It is often difficult to prove the privity of knowledge; 
and therefore the law will presume, that facts known to the 
ene^ are also within the knowledge of the other. Nor is there 
any -hardship on the plaintiff ; for if thjs fact had been known, 
die policy could not have been effected.” 

Mr. Justice BuSer. —“ In order to shew that Thomas was 
not die agent of the plaintiff, the counsel has assumed a fact, 
which is contrary to the ease; for it is said, that the insurance 
was not made in cmisequence of Thomas’s letter. But what 
is the fact ? The plaintiff’s letter to Fisher desires him to in¬ 
sure, as soon as the bills of lading are sent. By whom were 
they to be sent ? By Thomas ; then he refers to Thomas for 
all the information, and as the foundation of the insurance. 
The plaintifl^ I dare say, is innocent ; and so is the defendant. 
But if the plaintiff build his information on that of his agent, 
and his agent be guilty of a misrepresentation, the principal 
must suffer. It is the common question every day at Guild- 
haU, when one of two innocent persons must suffer by the fraud 
or negligence of a third, which of the two gave credit. In this 
case, the plaintifi’ trusted; nut the defendant: Thomas had 
very material information, which he did not communicate; 
the consequence of which is, that the policy is void, and the 
postsa must be ddlvered to the defendant.” 

From these cases, the principle, which we sought to establish, 
is evident, tdx. that whether ^e fraud or misrepresentation be 
die act ef die insured, or pf bis agait, the policy is void, and 
the contract between the parties is vacated and annulled. 

To have troubled the reader urith all the cases that haee 
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come to trial upon the ground of fraud, wodld ha^^' swelled 
this chapter to the size of a voIusk; and at the sAihe time 
would be wholly unnecessary, as every case of fraud must de^ 
pend upon its own circumstances. It was thought suffi6ieiit to 
lay down the general principles, which the Courts bHve adc^tedf 
upon the subject, and which are applicable to. each division of 
it as stated in the beginning of this chapter; and to che two 
or three cases under each head, in order to confirm and il}n!»- 
trate the positions and principles advanced. 

But as fraud is a charge of a very serious nature, materiaTty 
affecting a man’s credit, character, and r^utation, the law 
of England will never presume that any one is guilty of it; 
nor set aside a contract on that ground, unless it be fully 
and satifactorily proved. 'Fhe consequence of this favourable 
presumption is, that the burden of proof lies upon the person 
who wishes to avail himself of the fraudulent conduct imputed. 

Thus, if the insured is supposed to be guilty of fraud, the 
proof of it falls upon the underwriter; because he is the 
person who is to derive a benefit from substantiatnlg the 
charge. This is not only the law of England^ but the law Roccui, 
of ccHnmon sense, founded on principles of equity ami justice. Not. 51.7*. 
Although it has been said, that fraud will not be presumed, 
unless it be fdly and satifactorily proved, it is not intended 
to convey an idea, that there must be a 'positive and direet 
proof of fraud, in order to annul the contract. The nature 
of the thing itself, whicli is generally carried on in a secret 
and clandestine manner, does not admit of such evidence; 
and therefore, if no proof but that of actual fraud were 
allowed in such cases, much mischief and villany would ensue, 
and pass with impunity. Circumstantial evidence is-all that 
can be expected; and indeed all that is necessm^ to' substan* 
tiate such a charge. The prejudice entertained against re¬ 
ceiving circumstantial evidence, is carried to a pitoir wholly 
inexcusable. In the case before us, we have already ^eWff^ 
it must be received; because the nature of the enquiry &r' the 
most part admits of no other, and consequently it is the best 
possible evidence that can be given. But it iitf a more 
general sense, a concurrence of circumstances n'W must 

^wuys suppose to be properly autbshliChCedj o^ertviss they 
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weigh nothing) forms a stronger ground of belief^ than po¬ 
sitive and direct testimony generally affords; especially when 
unconfirmed by circumstances. The reason of this is obvious: 
a positive allegation may be founded in mistake, or what is 
too common, in die perjury of the witness: but circumstances 
cannot lie, and a long chain of well-connected fabricated cir¬ 
cumstances, requires an ingenuity and skill rarely to be met 
with; and such a consistency in those who come to support 
those circumstances, by their oaths, as the annals of our courts 
of justice can seldom produce. Besides, circumstantial evi¬ 
dence is much more easily discussed, and much more easily 
contradicted by testimony, if false, tlian the positive and direct 
allegation of a fact, which, being confined to the knowledge 
of an individual, cannot possibly be the subject of contradic¬ 
tion founded merely on presumption and probability. 

Another question upon this subject remains to be discussed; 
and that is, whether the underwriter is bound to return the 
premium, or is liable to an action for it, in a case where 
fraud has been proved against the insured; and consequently 
where the contract is void, and no risk has been run. The 
ordinances of Frmce declare, that if fraud be proved against 
the insured, lie sliall be obliged to restore to the insurer that 
which he has received from him, and also to pay him double 
the premium: an8 if fraud be proved against the insurer, he 
shall in like manner be liable to restore the premium, and to 
pay double the sum insured to the owner of the property. A 
learned commentator upon these ordinances observes, that if 
this article suppose a full conviction of the crime, the punish¬ 
ment is too small; and that here the punishment of the assurer 
and assured is nearly equal, although the crime of the assured 
is much greater, when the diflerence between the premium and 
the value of the property is considered. Indeed, the idea of 
enriching one man by the punishment of another is itself a 
strange one; and somewhat inconsistent with the present no¬ 
tions of criminal justice. The ground upon which it has 
been introduced into the edicts of France upon insurances, 
must have b^n this, that as the insurer in one case, and the 
insured in tim other, runs a considerable risk by fraudulent 
all^ations or concealments, they shall severally be entitled to 

12 the 
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the sums stated in the ordinance, as a recompense for the 
risk they so incurred. 

The law of England was for a long time silent up^n this 
subject, there being no positive declaration of the legislature 
respecting it: and our courts of justice had not till lately 
adopted any general rule, with respect to the return of pre¬ 
mium in cases of fraud. In two or three instances in the 
Court of Chancery, where the underwriters have been re¬ 
lieved from the payment of the sums insured on account of 
fraud, the electee has directed the premium to be returned- 

Thus in a case in the year 1690, the defendant and others Whitting- 
had come to the insurance office, and bought a policy for xhornbo. 
insuring the life of one IlamAl (upon whose life they had no »ough, Pr«. 
concern or interest depending) for a year; and the policy ran ^ance^ 
whether interested or not interested, at a premium of 5Z. p.»o.anc/ 
cent. They took this way of drawing in subscribers: they 
agreed with one Mar*mood^ a known merchant upon the Ex¬ 
change, and a leading man in such cases, to subscribe first; 
but in case Homell died within the year, Marwood was to 
lose nothing, but 011 tlie contrary was to share what should be 
gained from the other subscribers. Upon the credit of Mar^ 
uoor/’s subscribing, several others (who had enquired of 
Mafiwod about Homell^ who was lus neighbour) subscribed 
likewise. Hor^well lived about four months, and then died; 
and this bill was brought to be relieved against the policy: 
and this matter being all confessed by the answer, the Court 
decreed the policy to be delivered up, and the premiian to be 
tepaid. 

So also in the case of Da Costa v. Scandret^ which has caCoiuv. 
already been cited in a former part of this chapter, Lord 
Macclesfield^ although he held the policy to be void, on the 
ground of fraud, decreed the premium to be returned to 
insured. ^ 

It is true, that during the argument in tlic case next to be 
quoted, the counsel cited a case of Eacker v. S^lingbnryf in 
which the Master of the Rolls had been of a dinerent opinion 

from that delivered in the two preceding cases. But Lord 
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Man^UL s^d, that there must be some mistake in reciting 
the case before the Master of the Rolls: for the practice of 
the Court of Chancery was certainly agreeable to the two 
former cases. 

4 


"Wilion Y. 
Duckett, 
^ Burr. 
J361. 


The case, in which this observation was made, was an 
action on a policy of insurance on a ship, with a count of a 
general indebitatus assumpsit for money had and received to the 
plaintiff's use: and damages were laid at 98/. The trial was 
had, under a decree of the Court of Chancery, where the now 
defendant the insurer, being there complainant, had tiered to 
pay back the premium^ which was 1 oL No money was, in the 
present cose, paid into Court, though the usual course in 
these cases is for the defendant, the insurer, to bring the pre¬ 
mium into Court. The jury found a verdict for the plaintiff^ 
for the ten pounds' premium, on the count for money had and^ 
received to his use, although they were of opinion against the 
policy, upon the foot of fraud; and found against it, as being 
fraudulent. In fact, the first underwriter was only a decoy- 
duck, to induce other persons to underwrite the policy: and 
it had been previously agreed between the insured and him, 
that'he should not be bound by signing the policy; which this 
Court considered as a fraud, and therefore that the jury had 
given a right verdict in finding the policy fraudulent. With 
the concurrence of Lord Man^eld (before whom this cause 
was tried) and of the counsel on both sides, it was agreed to 
bring this question before the Court, whether, upon a policy 
of insurance being found fraudulent, the premium should be 
returned to the plaintiff (the insured), or retained by , the de¬ 
fendant (the insurer). The cases above-mentioned were 
quoted by the counsel for the plaintiff; but they being all in 
Chancery, Lord Man^ld said, he wanted to know whether 
there was any common law determination to the same effect. 
As it did not appear that there was, His Lordship said, It 
•was plain what must be done in this case; for he looked upon 
offer made by the complainant's bill in equity, to be the 
same thing as if the money had actually been brevet into Court 
in the present case. 


But although the common law has been so silent upon the 
subject) as not to lay down uny general rule; and although 

in 
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in all the cases stated the premium was restored, yet if the 
fraud is notorious, palpable, and gross in its nature the Court 
may order, and has ordered, the underwriter to retain the 
premium. 

Thus where an action was brought by the insured to re- Tyler v. 
cover 150/. being the amount of the defendant’s subscription^ 
the ground of refusal was, that the insurance was fraudulent; Guildhall 
and that the plaintiff knew of the loss of the ship at the time 
of effecting the policy. The counsel for the plaintiff were 
under the necessity of admitting that their client had made 
some fraudulent insurances upon this very ship, subsequent to 
the one now in dispute; but contended that the news of the 
loss of the ship had not arrived till after this particular one was 
effected. The evidence, however, was so strong as easily to 
convince the jury, that the plaintiff had received information 
of the loss before the order for making the insurance was given 
to the broker; and they found a verdict for the defendant. 

Lord Man^eld said,—The fraud was so gross, that the pre¬ 
mium should not be recovered from the underwriter. 


At last this great question came to be expressly decided, Chapm&A 
where the agent of the assured only had been the guilty per- Asligwes^of 
son; and the whole Court of King’s Bench were of opinion, Kennet,v. 
that in aH cases of actual fraud on the part of the assured or b/r. Trin. 
his agent, the underwriter might retain tlie premium, {a) 33 g« 3 - 


If a policy be avoided on account of a misrepresentation, Feise v. 
made without any frauds the assured is entitled to a return of 
premium. 640. 

It is proper also here to observe, that it has been laid down 
as clear law, that if the underwriter has been guilty of fraud, 
an action lies against him, at the suit of the insured, to re¬ 
cover the premium. Thus it was said by Lord Man^ld^ in 
the case of Carter v. Boehms which has already been quoted at 3 Burr, 
large in this chapter:—The policy would be agaiiuit the 

(a) See post. ch. 19. whoe the question of return of prenwn on in¬ 
surances m^a] and void is discussed 
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underwriter, if he concealed any thing; as, ifheinsurala 
“ ship on her voyage, which he privately knew to be arrived; 
and an action would lie to recover the premiumJ^ 

Ora of Am- By several of the foreign ordinances, the punishment of 
Pit. 56.’ fraud, in matters of insurance, is exceedingly severe. By 
a Mag. 14^. tliose of Amsterdam it is declared, “ That as contracts of in- 
“ surance are contracts of good faith, wherein no fraud or 
‘‘ deceit ought to take place, in case it be found, that the in- 
sured or insurers, captains, shippers, pilots, or otJiers used 
“ fraud, deceit, or craft, they shall not only forfeit by their 
deceit and ci-aft, but shall also be liable to the loss and da- 
“ mage occasioned thereby, and be corpfu'ally punished for a 
, “ terror and example to others, e7}en with deaths as pirates 

“ and manifest thieves, if it be found that they have used no- 
torious malversation or craft.” The ordinances of Middle-' 
hurg contain a provision exactly in the same words. At 
Ari..;o. Stockholm also it has been declared, that such an offender, bc- 
aMaitats. sides restitution to the party injured, shall, according to the 
circumstances of every particular affair, bo punished in his 
estate, honour, and life. 

Frauds in contracts of insurances have not as yet liad any 
punishment affixed to them by the laws of Englandj tliat 1 
have been able to learn; but there ai*e one or two cases 
which have been declared to be felonies by positive statutes, 
where the act committed has been to the prejudice of the 
underwriters. 

By a statute in the reign of Queen it was enacted, 

that if any captain, master, mariner, or other officer, belongs 
ing to any ship, shall wilfully cast away, burn, or otherwise 
destroy the ship unto which he bclongcth, or procure the 
same to be done, to the prejudice of the owner or owners 
thereof, or of any merchant or merchants that shall load goods 
thereon, (or by a subsequent statute, to the prejudice of any 
person or persons that shall underwrite any policy or poli¬ 
cies of insurance thereon,) he shall suffer death as a felon; 
and the benefit of clergy is taken away from this offence by 
1 1 Geo. 1. c. 29. 


I Ann. St. 2 . 
C.9. r.. 4. 


4 Goo. X. 
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These acts being found ineffectual n subsequent statute 43 ^-3* 
has repealed most of these provisions, and has declared, that s. 
if any person shall wilfully cast away, burn, or otherwise 
destroy any ship or vessel, or in anywise counsel, direct, or 
procure the same to be done, and the same accordingly be 
done, with intent thereby wilfully and maliciously to pre¬ 
judice any owner of such ship, or any ow'ner of goods laden 
thereon, or any person or body corporate, that hath under¬ 
written on the said ship, freight, or cargo, the person so 
offending shall suffer death as a felon without clergy. 

And sect. 3. directs the mode of trial, either in the County 
or in the Admiralty. 

And sect. 5. directs the proceedings against accessories to 
these offences. 

These are the only provisions wliich the legislature of this 
country has, as yet, thought proper to make for the preven¬ 
tion of crimes of this enormity: but as the records of our 
courts of justice evidently prove that frauds are too frequent 
in policies of insurance, greater severity than merely annulling 
the contract seems necessaiy, in o)d(T to put a stop fo ^iich 
offences. 
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CHAPTER XL 

Of Sea-worthiness. 

TT AVING in the preceding chapter treated very fully of the 
influence which fraud has ujion the contract of insur¬ 
ance ; we proceed to slicw, that other circumstances, in which 
no frauti whatever can be discovered, or even suspected, will 
also vitiate and annul the policy. Of this nature is the doc¬ 
trine of Sea-worthiness. Upon this point it has been deter- 
ininc<l, that every ship insured must, at the time of the 
insurance, be able to perform the voyage, unless some ex¬ 
ternal accident should happen; and if she have a latent 
defect wholly unknown to the parties, that will vacate the 
contract; and the insurers arc discharged. This doctrine is 
founded upon that general principle of insurance law, that 
the insurers shall not be resjionsible for any loss arising 
from the insufficient or defective quality or condition of the 
thing insured. 

Th^e is in the contract of insurance a tacit and implied 
agreement that every thing shall be in that state and condition, 
in which it ought to be: and therefore it is not sufficient for 
the insured to say, that he did not know that the ship was 
not sea-worthy; for he ought to know that she was so, at the 
time he made the insurance. The ship is the substratum of 
the contract between the parties; a ship not capable of per¬ 
forming the voyage is the same, as if there were no ship at 
all; and although the defect may not be known to the person 
insured, yet the very foundation of the contract being gone, 
the law is clearly in favour of the underwriter; because such 
a defect is not the consequence of any external misfortune, or 
any unavoidable accident, arising from the perils of the sea,- 
or any other risk, against which the underwriter engages to 
indemnify the person insured. To support a contrary doc¬ 
trine 



Chap, XI.] OF SEA-WORTHINESS. 



trine would introduce e variety of frauds, as it would pro¬ 
bably subject the underwriter to account for the loss, dimi¬ 
nution, or wast^ which may happen from the necessary and 
ordinary use of the thing insured; or the wear and tear of 
the ship in the common course of the voyage: and all of these 
are risks, to which the insurer has never been considered as 
exposed. F^'om what has been said it appears, that the 
ground of decision in this case is perfectly distinct from any 
principle of fraud ; tliat it depends merely upon this, that the 
insured is presumed to be better acquainted with the state 
and condition of his sliip than any other man; and that he 
has tacitly undertaken, that she is in a condition to perform 
the destined voyage. In the cause of Cartel' v. Boehiriy which 
was decided in Easter term 1766, Lord Man.^Id^ in dis¬ 
coursing upon the case then before him, affirms the hiw 
respecting the necessity i>f a ship being sea-worthy when she 
is insured : for he says,— The utmost that can be contended 3 Burr. 
“ for is, that the underwriter trusted to the fort being in the 
condition in which it ought to be; in like manner as it is 
taken for granted, that a ship insured is But 

although the insured ought to know^whether his ship was 
sea-worthy or not at the time she set out upon her voyage; 
yet he may not be able to know the condition she may be in, 5 Burr- 
after she is out a tw'elvemonth: and therefore, w'henever it 
can be made appear, that the decay, to which the loss is attri¬ 
butable, did not commence till a period substnjuent to the 


insurance, as she was sea-worthy at the time, the xinderwriter, 
it is presumed, would be liable. Indeed, in a late case upon Eden v. 
another point, but where the same principle was much "relied 
upon, Lord Man f eld said,— By an implied warranty every 
<< ship insured must be tight, staunch, and strong; but it is 
sufficient if she be so at the time of her sailing. She may 
cease to be so in twenty-four hours after departure, and 


“ yet the underwriter will continue liable (a).” 

« 


Eveiy case 
of 


(a) But if a ship sail upon a voyage, and in a day or two become leaky, 
and founder, or is obliged to return to port without any storin« or visible Vandam, 
or adequate cause to produce such an effect, the presumption is, that she 
was not sea-worthy when she sailed; and the jury upon die p]ainud'’s own 
case, may draw such a conclusion. The principles of law, applicable to after Mich, 
the implied warranty of sea-worthiness, as stated in the preceding case, and ^ 79 4' 
iu the/summary at the beginning of this chapter, have lately been fully 

recognized 
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this kind, it is true, must depend upon its own circum¬ 
stances; but when they ai'e once ascertained, the rule of law 
is clear and decisive. The most material case upon this sub¬ 
ject in the law of England is that of the MilU frigate, which 
underwent a variety of discussion in several courts, and in 
which all the principles on which this doctrine is founded 
\vere fully discussed. I have used my utmost endeavours to 
procure a copy of the opinions of the Judges upon that case ; 
but they have been incflcctual; therefore the reader must be 
satisfied wiih a full statement of the circumstances, as they 
appeared upon the demurrer to the evidence. 

Belbrc the proceedings in this case arc stated, it will be 
necessary to mention, that an action had been brought in 
the Court of Common Pleas on the same policy against one 
of the underwriters; and Lord Camden^ who tried that cUiise, 
directed the jury to find a verdict for the plaintiff: but upon 
a motion for a new trial, Plis Lordship declared, that lie had 
changed his opinion: and tlie whole Court of Common 
l^leas laid down the principles above stated, and directed a 


recognized and adopted in several cases upon appeals from Scotland in the 
House of Lords. 'I'iic facts of those cased are not at all material to be 
mentioned: but in one case, it was slated to be a clear and established 
principle, that if a ship be sea-worthy at the commencement of the risk, 
though she becomes otherwise in an hour from, that time, the warranty is 
complied with, and the underwriter liable. This is exactly conformable to 
Lord MansfiMh doctrine in the ruse of Eden v. Parkinson^ quoted above 
in the text. But in the same car e it was also said by two noble Lord:>, 
“ Thatwlien the inability of the ship to perform the voyage becomes evident, 
“ immediately alter leaving the port, or in a short time after the risk com- 
“ mences, without any apparent cause of injury, the presumption is, that 
“ this inability has arisen from causes existing before her setting sail on 

her intended voyage, and that the ship Avas not then sca-worthy, and 
“ the onus probandi in such a case is thrown upon the assured to shew that 
“ the inability arose from causes subsequent to the commencement of tlie 
” voyage.” This latter doctrine is in conformity with Lord 
opinion in Mimro v. Vandam. 

This does not destroy the doctrine that the ship is primd facie to be 
deemed sea-worthy, but merely that when a ship, soon after sailing, is 
found unfit to proceed, the question must be decided by some evidence or 
by rational inference from the circumstances. In the House of Lords also 
it has been held that a vessel cannot be deemed sea-worthy for a foreign 
voyage without knees. 


new 
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new trial. Upon the second trial, Lord Camden stated to 
the juiy the opinion he had formed upon the subject, and a 
Verdict was accordingly given for the defendant, which, upon 
a subsequent application, the Court of Common Pleas refused 
to set aside. The plaintiffs then commenced a new action in 
the Court of Exchequer against another of the underwriters, 
and which is now the subject of our attention. 

This was an action on a policy of insurance, lost or not and 
lost, at and from the Leeward Islands to London^ warranted to Roebuck! 
sail on or before the 26th of July^ upon any kind of goods, 
wares, and merchandises; and also upon the body, tackle, 

4 ’c. of and in the good ship vessel called the Milk Frigate^ 
beginning the adventure on the goods from the loading there¬ 
of ou board the said ship at St.Kitth, and upon the ship Jiv7n 
her arrival at the Lce^mrd Islands, Tiie defendant under¬ 
takes to indemnity against the usual risks, for a premium of 
zL I os. per cent. The loss was described in the first count of 
the declaration in these words: —That the said ship, after 
her departure from 'Nevis on her voyage, and during her 
said voyage, sailing and proceeding on the high seas by and 
through the force of winds and tempestuous weather, fnd 
by and through the mere perils aud dangers of the seas, 
sprang divers leaks, and became very leaky, crippled, 
bulged, disjointed, split, aud wholly lost.” In the second 
count the loss is alleged thus: — “ By and through tlie mere 
‘‘ perils and dangers of the seas, and by the starting and 
‘‘ loosening of one or more plank or planks of the said ship, 
and by accidentally springing one or more leak or leaks, tlie 
sait! ship became very leaky, crippled, and totally un- 
able to procetnl on, or perform tlie said voyage.” There 
were two other counts in the declaration upon a policy on 
freight to recover from the underwriter the amount of his in¬ 
surance upon that also; and a fifth count for money had and 
received to the plaintiff^s use. Hie defendant pleaded the 
general issue; and paid tlie premiums into court. 

This cause came on to be tried before Lord Chief Baron 
Parker ; and the defendant demurred to the evidence pro¬ 
duced on the part of the plaintiff The demurrer follows in 
these words:—Thereupon the said John apd Thomas Mills (the 
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plaintifEi) shew in evidence to the jury to prove and maintain 
the issue within-mentioned on their part, to wit, that the 
defendant underwrote the policy of insurance, and that the 
plaintiiib were interested to the amount as in the declaration 
is mentioned: that the ship in question was a Fremh-hxxxli 
ship, and known to be so to the defendant at the time he 
underwrote the said policy: that the timbers of French ships 
arc usually fastened with iron bolts or spikes, which are liable 
to grow rusty: and when the same ai-e grown rusty, the 
timbers of such ships frequently become loose at once, and the 
ships are rendered incapable of bearing the sea, without any 
perceptible symptoms of decay: that the ship in question was 
purchased by the plaintiffs in the year 1757 : that since that 
time she has been generally employed by the plaintiffs, who 
are WeU-lndia merchants^ in that trade; and large sums have 
constantly been insured on her and her cargoes; that in 
Feh uary 1704, being bound to the Leeward Islands^ and back 
again to Lmidoriy she sailed on her voyage; that before she 
sailed from London on that voyage, the plaintiffs orderetl the 
captain to have every thing done to the ship, which he should 
think proper to repair her: that'in pursuance of such orders, 
th% ship was put into dock and repaired, where the ship- 
carpenter did all such repairs to her as he was ordered, the 
expenses of which amounted to about 100/. of which about 
30/. was for the sheathing and other repairs of her hull, and 
the residue in her upper works: that nothing more appeared 
to the ship-carpenter, or the captain, to be wanting to make 
her fit and complete for the said voyage; but her iron bolts 
and spikes were not then examined, which could not be done 
without taking off her sheathing; an act never done where 
(as the case is here) the ship had been slieathed a little time 
before: that George Hayley^ Esq. the first underwriter on this 
poL'ey, and many other persons by whom policies of insurance 
are generally underwritten, keep a register, in which all ships 
usually insured by them, are entered, with an account of the 
age, construction, and visible goodness of the vessels, and to 
whom they belong, and also employ a surveyor, whose busi¬ 
ness it is to survey such ships: that the ship in question, at 
the time of und^writing the policy, and long before, had been^ 
entered in such register; and previous to her last outward- 
bound voyage, had been surveyed by one Thomic Whitemod^ 

who 
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who wiis then cmployod by the said George Jlaylcy^ and otlicr 
underwriters, as such surveyor; and as <*u as appeared to the 
said Thomas Mhite^xood^ was in ffood eufdition, and perfectly 
ht to undertake a voyaf^c to and IVoni the Lee'ward lsla 7 ids ; 
but the surveyor did not, neither could lie, examine the bolls 
and spikes for llio reasons aforesaid ; but did survey, as fiir as 
is ever j)ractised, in such cases ; that the said George Ilayhj/ 
haci often before underwrote policies on the said ship and 
her cur^'oes; and the w'itness, who was the insurance broker, 
said he belit'ved Air. knew as much of the condition 

of the said ship as the plainlifis did, and particularly on tlie 
outward-bound vovaoe to the hmeard Islands^ he underwrote 
400/. on this sliip: that in such last outward-bound voyage, 
the ship met with a great deal of bad wxatlior; was very hniky, 
and could not get into Madeira^ where she was ordered to 
touch : but was obliged to bein' awjiy for tlic idiuul of 'Sevh : 
that she arrived at the island of .Ver/.v on the first of 
1764, and fnmi thence went to the island ol\SV//w/ C!n-iyfophc)\ 
wliero she <leiiv('ied her outward bound cargo, and had such 
repairs done to her, as were then thought necessary, and to all 
appe;ir:inc<‘ put inU) a projier ctaidirion lor her voyage home; 
but fier ix'lts aiid spikes w^iv iu>t, nor could f)(‘ examined 
there: tlial about end of lh<" said month of Aprils theship 
sailed iVt)in .SV. A., 7 /V to ActvV, where tlu^ <• iplaiii liad been 
promised a lucdiiig for her luxae: that on her arrival at .\V77V, 
the plant{‘is, knov\iijg she had betai leaky in her outward- 
bound vovag<*, were iu)t w illing to put sugars on board licr; 
and that in order to satisfy the planters there, that she was in 
a propel' eoiidilion to carry a cargo <>f sugjirs to hondon^ they 
pro])osed to the captain, as a measure whicli would bo fully 
satisfaciorv to them, that he slnnild submit the ship to be sur¬ 
veyed l\y all llu' captain-: tlx-n in the liarbour, being six in 
number; ami told him, that if they slxmld reporl her to be 

fit for a voViU'-e to T.ondon^ tliev would then Jo:ui her with 

» »■*) ** 

sugars: tlial tlu' raplain (lid submit to such survey, ihuugli it 
would liavc bo<'u lljr the iatcrrsl of luc said caiptaiiis to report 
the ship uii/it liu-the voyage; as hy that Uioaus they would . 
Iiav(' had an oppinlniiity of gaining more frolglit and sooner: 
that on iho 8(li day of M’-i) » 7('>4, tlie said en))tains after having 
surveyed her cart'fully, hut. without exaniiiiitig her holts and 
spikt's, wliicli could not he done there, signed the following 
VO).. J. 
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report: “ AVtvs, Maif 8tli, 1764. At the request of captain 
“ George Finchs of the ship Milb Frigate^ we the subscribers 
“ did repair on board the said ship, and after due examination, 
it did appear to us, that the occ.ision of the sliip’s making 
more water than usual on licr voyage from Ijmdon to this 
place, was occasioned by some neglect in caulking the said 
sliip, which may very easily be made tight, tlie said ship 
‘‘ otherwise appearing to us to be strong and sound; and when 
caulked, we are of opinion, will be fully sidlicient to carry 
a cargo of sugars to Fondon. John Shepherd^ That after¬ 
wards the shi}) was caulked according to the said rejiort, and 
tliat thereupon the planters sent their sugars onboard, and the 
ship was soon loaded with about three hurulrod and seventy 
hogsheads of sugar: that during the time of lior loading, and 
until and at the time of her sailing, which was about tw'o 
juoiiths, the ship conliniied tight, appeared to be in good con¬ 
dition, and made no more water ihaii the best ships usually do, 
and are expected to do: that tlic ship sailed from Nevis on 
the 26lh day of»////// 1764, about eight o’clock in the evening, 
and the next day, about Ibur o’clock in the afternoon, with¬ 
out any bad weather or extraordinary swell of the sea, she 
sprang a leak, and the captain was obJiged to bear away lor 
SL Chrislophersy where he arriveil on tin* 28th of<//^/y.* that 
on his arrival there, he got the sliij) imloatled to see what was 
the matter with her, wlicii it app<?are(l Unit she had started a 
j)Iank; that he thereupon applied to the judge of the Court of 
Vice-admiralty for a warrant to survey the ship; and a war¬ 
rant was granted to four captains, and two ship-carpenters, or 
at*y three of them; four of w'liom did, according to such 
warrant, survey the said sliij), and ditl report, that she was 
unfit to pi'oceed on her voyage without being tlioronghly re¬ 
paired: and tliat tlie oxpence of so repairing her there, w'ould 
amount to more than the value of the shi}i and freight; and 
she w^as therefore condcniued hy the said court as unfit for 
the said voyage: tliat some of the iron bolts and sjiikcs 
with which the timbers of the shij) in <]ucstion, like other 
/Vc//c/i-built ships, were fastened, w^erc broken in tlie plank 
that was so started, which the cajitain and the said surveyors 
felt, by passing up their liands betuwu llic plank and tlic 
ship; and which appeared upon farther opening the ejids of 
the plank ; and that the said plank was started from one cud 

S h' 
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to the other: tliat it was owing to tlie said bolts and spikes 
being grown rnsty and decayed, as thc*u appeared to the cap¬ 
tain and surveyors, that such }>lank started: that he believed 
the surveyors, who condemned her, thought the same; where¬ 
fore, and supposing the othci* bolts and spikes in the ship were 
also grown rusty and dccay(‘d, though that could not be known 
lor certaiji, without ripping off’her planks, and making a more 
strict examination, tJic surveyors made their said report of 
condemnation : that the said plank was nut taken off^ nor 
could it bo, without sinking the ship, which has not yet been 
broken up, but contiimes at SL Clu istophcr's as a hulk : that 
on the aforesaid account, it was tlien concluded, and is now 
believed by the captain, thai the said ship wis not Jit for the 
insured vopap^e home, at the time she so sailed fi’oni Ncris for 
Loudon^ though^ to all oulxoard appearance^ she Xnas a very 
good ship^ and as he thou believed, proper for the vnijage and 
sucli a shij) as be, from her ouhvard appeamnee^ should have 
had no ohieetion to sail in again; but Iiad he known the de¬ 
cayed coiulition of her said bolts and spikes before he set sail 
on his hotne.w'ard-bouiul voyage, he would not have ventured 
his life in Iiei*: that there is no dotk, nor scarce any materials 
Ibr repairing shi))s tit St> Chrislnphn'^Sy nor could slu* sail to 
any other place to be repaired ; and that if this niisforLiuie 
had happeiu'tl in Xor//' America^ or Entfoid^ whew, there are 
ju oper docks ami nuilerials, she might have been repaired for 
throe or four hundred ptmnds: that wliiic the said shij) was 
first at Si. Chrisiophefs, before she had taken in her cargo, 
naiuelv, on the 23d of Apjil cajUain wrote the 

following loiter to the plaintiffs : 


( 5 ent.lcmeu, Sf, Cloislophedsy Ajnil 22- 

I lake the first oj)[)ortuiuty of actjuainting you, that 1 
arrived at Actv.v, after a most ilismal passage, <m ti»e first 
“ instant. On thesixtli of Mnr//, at day-bn\tk, I made the 
islands Deserts^ distant about four leagues, ran down Ibr 
‘‘ Madeira^ with a fresli gale at F. S. F. till lour in the after- 
noon, when being within a mile off* the shore, and judging 
“ about five or six miles oiX Fenchall Roudy a vrnj haul and 
*= dark squall look ns snddenltj voilh suck violenrc^ that I xi^us 
« obliged to dear off ihc land under I he courses. It was ex- 

z J cessivcly 
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“ ccssively hazy the whole evening after, that one could 
hardly seethe ship’s length; so that it would have been tlic 
greatest iinpriKlence to liave run the risk of overshooting 
our porl, or running ashore. The gale increased, and, in 
the night, came round to liie N, E. and i/jc ship strained so 
“ much by the pressure of sail ive acre obliged to carry on her in 
‘‘ that great sca^ that if xe^ith the utmost dijfkulfy tre coidd 
“ keep her free. On tlio eightlj, at nine in the morning, 
‘‘ reckoning myself nineteen longues to leeward of Madeira^ 
our shi]) so toosenrdy that \\v could not carry sail upon a 
wind; and seeing no ju'obabilily of tlie wind shifting or 
abaliiig (‘uougli to give us a cliance of beating up, bore 
away foi* Aeiv.v, judgiiig it better for the ])r<*sei \'ation of the 
“ wdiolc than to run any hazard in endeavouring for the 
CcJiarics in (nir weak, leaky, and distressed condition. ] 
“ have coiisidied with Air. Co///e, the'coiiiisellor lierc, who 
advises me to sell the four and lime at public vendin', and 
to ctiiTV die iron lu)nM>, lSc. baci. to b'ei‘>!((ud. /Is the shin\s 
com))lain! has i-re-t rhi^Jl.f in her up)fer v/o^Lsy 1 am ohligrd 
to have hi r }U'\e nailed Jiom the \eait up\ea)-(h ^ and hope 
you will find that wliat repairv are invessary to bo made 
here, are conducted witli all tin* frugality circmuslaiices 
will admit ot.” 


That the plaintiffs received this letter in Loudon on tlic 
I3lh <lay iA'Jiinr 176,1, and, a day or two afterwards, gave it 
io Matihi in i'oxego(}fl^ \i\\ insurance broker, to gel 1000/. in¬ 
sured on till' iViMght home for the use of the owners, and 23'c/. 
on their fomtli part of tin* said ship; that (ho said l\j\egood 
first sheweil tin; policy in (|uest.ion and the letter to the said 
George Hay try y on the iptli of 1764, who, after reading 
over the letter, asked him Avhal interest, he had to insure; (o 
which the broker an.swered, sliij), irciglil, and cargo; and that 
he might write which he pleased: that therenpun the said 
George lluytey said h<' would nndmvrito tlie shij), sa>nng she 
would come home sale enough, uotwithstandiiig the damage 
which the said letter imported she had received, as it w^as a 
summer-voyage: hut that she would very likely damage her 
cargo: that the said George Ilayiey was going to underwrite 
the said ])olicy for 300/. on the said sliip, and had wrote thc^ 

figure 
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iiguro 3 : but on the said Alalthex telling him, Jie 

was a bold man to write tlircc hundnd pounds alter readino- 
the said letter, the said Georgr Ilaijlcij struc k out the figure 3, 
and converted it into a *2, and accordingly inulerwi'ote the 
said policy lor the smn of tuo Inindred pounds on the saiil 
ship: ll)al the siiid ilA/Z/Z/cre Tox^goad shewed the said letter 
to the said delendant Ttovhw'k\ and all llu' other underwriters 
on the '.aid policy, before they underwrote tlie saint*; and tlie 
said defendant says, that the eviilenco ai’or(*said, in manner 
and foirn atbresuid, shewn by the [)laiMtitrs to llie jury, is not 
sufficienl in l.v.v to maintain tlie issue within joined on the 
part oi’the said plaintiff.; and that lie, the defendant, to tlie 
evidence aforesaid, liath no necessity, nor by I In* iaw of the 
land is obliged to answer. Wherefore he prays judgment, 
and that the jury may be discharged from giving any verdict 
ujjon the issue, 

'J'lii* [ilawillds join iu demurrer. 


d'lii^. dcmiirri'i* was argued in tin* C<^nrf. ol* Fxcliequer, and 
iud^rnieiit was there <ri\fn in i;.*voiir of the assured: and of 

ft t » ri 

what fell from the Judge.-, on that oceasion, J have been only 
able in pnicure this account, that judgun'iit was given for 
the plairitiils, not upon the points aigued (namely, liiat it was 
“ essential that tin* sliip should be sea-worthy), the Court being 
as to those of ojii^ion with dn* uiide'i writers: but beeause 
the evidence did not, as tlie (.'ourt ihought, [irecisely prove 
tliat the ship was not sea-wortliy, at tin* time of tin; insii- 
ranct* taking place on the 1st oi' Ajfril 1764, on her arrival 
at .Vt-rbv, but only that she was so vA. the time of her sail- 

ft' 

ing on the 261I1 of Juhj'' lUit the Ckuirl unequivocally 
ileclareil, that a ship, that i^ not a( the ((>muh'nci mait of the 
litsiiramc in fit condition tt) jicrlbna her voyage, i- not a fit 
‘Uibject of insurance. Cpon this judgment a u'lit of error w'as 
brought in the Kxchcquer-cliamh r, wliicli wa> argued botbre 
l.ord Mon^Jii'hi and Lord Chiel'Ju-tiic iVUmot^ who were to 
report tlicir ojiinious thereon to ilu Lord (.'liaiu ellor; and 
the Jndginent of the Court bia-ov was 'iltimately afllrmed. 
Whether the judgment wa^ m> effrmed upon rlu* .spetiric 
grouiul taken in the C'ourt of Iv\cii; qu-'r, or iqion ^oiac diffi¬ 
culty arising out of the form ol' proceeding (being ujiou a 

/ J ilemiurcr 
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demurrer io evidence (^7),) docs not now appear: but whether 
upon tile one {^[ruurul, or the other, tlierc is no doubt, though 
judgment was given for the plaintiffs, that the principles of insu¬ 
rance Jdw upon the aubject of sea-worthiness, and the doctrine 
of implied warranties or conditions, liave always been con¬ 
sidered as unalterably lixed and ascertained since that period, 
although that doctrine was not then lor the first time stated 
in our courts, and was certainly long before known 

in the law of insurance in other parts of Europe, It is nn- 
fortiinalc that from the cireumstonct' of thert^ being no jirinled 
report of this case, and from llie ))racUce of tlu; two ("hief 
Justices re|ioriing tluar opinion in private, tlie grovnuls of 
that opinion cannot now be obtained: but it cannot be dis¬ 
puted from the opinions of Lord AJuus/irh/ and other judges 
both bcibre that lime and since, that the principles lakl down 
in tlie beginning ol‘ this chajitcj' are clearly established as the 
law of —Thai these principles were so establishcil is 

manilest from the tbilow ing decisions; 

V. The ])laintiif had purchased a sliip, aiul after having her 

SutiiigbH surveyed by jnoper judges, he sent tier into the dock, and 

there had lier liilly repaii'(‘i], and the shiji-biiildta’ was ready 
Term.1762. to swear, thill he clU'ctniilly repaiied lur, as lie tlmngiil, linv ' 
im* done all that was requin^d 10 make 1j( r a good sliip; ^hc 


(rt-) Sec tlie case of Cof/c^rrl/jir \. i Jt/. ainI the las*' (*( 

and Jol/nsittf v. Hunter^ in crior, in tlie House of l.onis, 2. //. Ulm/x- 
187. wlicrc it appears to be decided by <ill the Judges, thatiu a <ase ol'cir- 
ciuastantKil evidence (as in ilic case ol’tlie Fii^atc) it is no! coirij.'e* 

tent to ihe defendant to insist upon a jury l)cing discharged from gi'ing <1 
verdict, by denuiiTing to tlie c\nleiu e, and obliging the plaintiff to join in 
(ieunin-er, without distiuctl) adiuitting upon the record, ever\ fact and 
vvvrtf conchmon^ which the evidence given for the plaintiff tended to prove* 
And in the former case it is expressly said, that the dcnniriv r to eviilenci; 
mimits the truth of all facts, which the jury or vindd infer in favour 

of the party offering the evidence. Upon tlie form of proceeding (hereforc 
in the case of the yT/i//.s*arnl ( (jnsistendy with the notion enter¬ 
tained at the time when fv. Fiumhaw was decided of the effect 
of a demurrer to evidence, as it was u case of cireunistantial evidence, on 
which the jury liave drawn a conclusion in favour of the plaintiils, it 
is possible that judgment might have been given for the plaintiffs indcpeml^ 
cntly of the ground takcii in the Court of Excliequer, and wJuitcvcr opinion 
the Judges miglit entertain on the main point iu tiic cause. 

tllCJl 
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then was taken into the govern menl-scrviep. on which occasion 
:>he was as usual surveyed by the persons employetl tor the 
purpose. She sailed out of the Thame^^ ami arrived at Ports¬ 
mouth^ but being very leaky with bad weather, the Admiral 
ordered her to go in and undergo a survey there. This was done, 
and it was found on opening her, that some timbers near her 
keel were very bad, insonineli that she Wiis condemned as iii- 
bullicient to proceed, 

TIu? plaiiitHls luiving insuretl her, applied to the under¬ 
writers for the loss; the defendant was one; and the plaintifl* 
insisted he had and could prove that he had done every thing 
in Ills jiower to send Ina* out sufficient and good, and that thi« 
ilelect was a latmit cause not known to him or discovered vvliea 
she was surveyed or in the dock repairing. 

Lord Mausfield. said, that it appeared that the ship had died 
a natural death, and n^ceived lier death-blow Ix'fore the insur¬ 
ants; commenced; and however innocent the plaintifl'was, 
and howt'vtn’ cautiously lie liad aett'd, the underwriter was 
e(|nall\ ninoecnt; aiid the implied warranty must and ought 
to iiioe its died, and the plaintiffi must make the best of a bad 
bargain: he had the ship (defective she was) not injured 
from aii\ sea loss afte? the iuMinujccMvas made. The plaintiff 
u’iis noir-uiteti. 


So abc iit e.noilicr case wlu re an action was brought bv an Oliver v. 
inncu'cnt 'ihippL-r of goods (no part-owner of the sliip) against 
the uiKlernril r, and the policy was ellbcted on goods in the GuUdhaU 
Amtj iuii! liiiiitin ot (uni Jiom MoniH'nd to Loiidotu It ap- 
peared dim the : lnp sailed the a6th and the next day 

without any bail weather siie ua.s veiy leaky and obliged to 
run for aSV. 7'4owr/s\s one of tiu; T/yy/// ishuids, where she was 
unloaded, and llie goods, lieing mucli daniagoil, were sold. 

It could not but be allowed on all suk''*, that the ship was not 
sca-worthv to undertake the insured voyage; and it was agreed 
and admitLcd l y ilefenilanl that the ^hijipor of the goods was 
a stranger to it wlien the goods were sliippcd. The plaintiff 
was nonsuited, X.ord Mansjidd saying, that the implied 
warranty could jioi be dispensed witli in any case; that it 
was a point of law, and if the pkiinliff^s counsel thought 

/. 1 there 



Ui 


OP SEA-WORTHINESS. [Chav. XL 


there was any ground to go upon he would save the point' 
but the plaintiff’s counsel declined this, being satisfied the 
question was clear against them. The plalntifi’was nonsuited. 


5 Burr. 
aSo^. 


That those principles, subsequent to the case of the Mills 
Frigate^ were deemed to be unshaken, is manifest from this-, 
that wilhin two years after the case of the Mills was 

decided (judgment having been given in that cause in January 
1769) Lord MansJithU in the ca^e of (lie Fitrl of Mtnrh v. 

whicli came helbre the (-oiirt of Kind's Ilench in the 
vear 1771, the case ul’ the y'V/-'i7/e haviiie* been inen- 

tioned at the ba.)*, said, — 'The insured ought to kno\v 
whether his ship was sea-worthy or not when she set out 
upon tlie voyag<‘ insured 5 but how should he know the 
condition she might be in, alter she had been out a Iwtjlve- 
“ month 

And 


Forbos.ind 
another v, 
Wilfon, 
.Sittingsafter 
Fast/Vc-r n, 
18 )0. 


* Smith V, 

4 Ebj). 75. 
See post l.'h, 
on Dcvia 
tion. 

f Hihbeit 
and 

V. Martin, 
Sittings at 
Guildhall 
after Mich. 
Tcrm,i8t.8. 
J Annan v. 
'Woodman, 

5 Taunt. 
^ 99 - 

Huclts V. 

Thornton, 


{(i) Ill a Itiio stiiere an aNSiiniiu e ua-. iV.i flu* ship J(t un/, ft/ tinO 
“ from Lirct'pttof ti» tin' I't'ast uf Afi 'ua^' S,’t . il appfarL*! tliat. at thi* tiin*; 
tlic policy w.iji inatlo, the ship was not in a condition to »() to sta, hot \mi 
ill fact at the time undergoing very iniilerial repairs; and il wa-^ lontrndcd 
by the inulorwriters that as tlie risk descriheil was uf as well as /W>m, if'tlie 
ship v\as not s(.‘a-\vt>rt!i>, from wliatever cause, when tiie [adicy was siih* 
s\.ril)od. it was void ; and that any repairs done aftervsards, so .is fo inaise 
her eo.nplt rely sca-v.orthv at the tunc oi’ '•e.i'n'e, wo,hi. no! cine liial 
defect. 

I.ord IC'’'w'v.' of opiidou i.u icr ;lie words r/f /.ml it 

sunirh‘iil if ll.e Oiip l;e Ma-woj-iln ai, ih,'rune ('(‘.sailing, for ti4>in tiie uaUir* 
ofth."'dung, t!ic diip, v*.!''h,* tif the plaei, jUMcuhly ni-ist f>o undergoing 
stMiie rep-jii’. Tlie pi.di.ldf'. had avcrdici; and ik» inotioii wuh made 10 set 
it Ai.d, in a suh-^rquenl ca; e *, J>ord ht ii / hi licld tlie same opinion. 

Aiitl in a '.rill l.aer taiscj-, when tin v’ase of FoJns y, IVi/son wa^ quoted. 
Lord FUrnhurnn^h ^aid. “ 1 .agree with ilie doclrmc of that ease: it is quite 
hidricieiii il'ihe slate of tlioship Itc emimitH'iiratc to tierihen ri^k. There 
ina\ he a state of ea-ui ithuics- '•ufheient while in harbour : and there is a 
sta‘e ol sea-woriiiiues- {i>r tiie voiai'e.*^ 

It again also t he'-n said in the Common IMert.s, that n ship niuehout 
of ri'pair may he sufficiently si a-wurlhi for a harbour and is protected 
under the wo»*d a/: amJ as a full eompleu'ent of men is not iieecssary in 
harbour, she does noi cease to be sc.i-worlliy for want 4)f a crew, fill she 
sail on the vo>age without a crew. If a sliip, Milfu iently sea worthy for 
lying in port, sails withoul being rendered sea-wortliy for the voyage, the 
risk at had attached, and there can be no return of preiuiuin. 

And where a vessel, engaged in the southern whale and seal fishery, 
with liberty to chase and capture prizes, is insured in Jz/gw/ri 1807, from 

the 
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And again His Lordship, in the case of EdeJi v. Paiicinaoii^ 
decided in the year 1781, conlinncd the iloctriiie, by observing 
that “ by an implied warranty, every tlnp insured must be 
tight, staunch, and strong: but it is sutKcicjit if she be so 
at the lime of lier sailing. She may cease to be so in*twonty~ 
“ fourhours alier lior departure, and yet the underwriter will 
continue liable,” 


So also in a very moilcni case, the law I'cspecting the im¬ 
plied warranty of sca-worthincss was accurately stated, and 
the reason of it dearly illustrated by Mr. Juslice Lr/uvrwre. 
The learned Judge said, “ I also doubt whetlier there is any 
analogy between a case liLe the j)rescnt and eases where 
there is an iinj)lied warranty ol' sea-vvortluncss. J'he latter 
“ is implied from the riatiin^ of a contract of insurance. The 
*** consideration of an insurance is paitl In order that the 
owner of a ship, xJiich is aiptiUr of perlin-juing her voyage, 
may b(‘ indemnilled against etiiaiti contingencies; and it 
sui>po^es the jmssibility of the inulerwriteFs gaining the 
preniium: hat [f ihi' ship Ih' i.-u'aptthlc of performing her 
voyage, tluTc is no possibility of Uk' underwriter's gaining 
the ])remiuin ; and if Uu; con.' idtration iailj the obligation 
lulls. Jn the case of the MiU^ Erni^ai^ it was said tliat the 
ship's being caj)able of jHaibriiiing llie vewage was the 
‘‘ of tl)e contraet of insurance. So if a shi(,* sail 

without a snlhcient crew, she iuca])al)le of porfonning tlie 
voyage.' 


a 


The doetrine llius esiablislied is iw no means novel in itself, 
bnl is euiirelv consonant to the laws of all the. maritime and 
commercial nations in Kwvpr^ as will |)i'esontly be demon¬ 
strated. 


the jst Aianixi in (lie |)rcce<lin‘i ye.ti's af the time of lu-r insurance 

she was mn coiupetcut lo ptir-n*' aii liit* pnrpo.-es oi lur voyage, her crew 
being rttiiici'd h) ileatti anJ ta^iiaUies, if .-he had :: coiifpeteiu force to 
imrsLie any part of her i'*.!*.' utiiie and luiiid iiC •iafely navigated home. 
Lord Ch../iist. (ri/)0.s In id I’.er to !)i‘ cfthy. 

But if tlio insurance be on goodc, otight not the .diip to be sca-worth}', 
when the goods arc beginning to be load. J, at which time the risk on ^oods 
commences ? 


DcHJgl. 732. 


Chliillc r, 
Secretan, 

S T. Rej. 
192. 


I Hole, v? 


The 
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The sca-worthiiicss of the ship being thus shewn to be an 
implied condition in this s]>ecies of contract, it follows of 
course, that, in entering into the engagement, it is not neces¬ 
sary that there should be any previous representation of the 
conditibn of the slup; bctaubc, unless it be fit for the per¬ 
formance of tlie voyage insured, tlici'c is no binding contract I 
but any insufficiency of tJie vessel in a former voyage will not 
vacate the policy. 


Shoolbred v, 
Nuu, Sit. 
tiiijs at 
Giiildhnll 
nfter Hil. 


Thus in an action upon a valued jjolicy of insurance upon 
the ship Tvi'O SisfrKs^ and a cargo of wheat and wines, 
Madvim to Chaiiv$loxm; tlie "hip had sailed yiwii London 
to Madeira, I’hc jdaintifii who was owner of the cargo, 
ordered liis broker to procure an insurance from Madeira for 
the voyage to Charlcsloxjon^ which was accordingly done; but 
he did not communicate to his broker or the underwriters two 


letters which he had received from his captain the day before 
he eftbetr^dthe insurance, stating, that the ship luid arrived at 
Madeira^ but w as very leaky, and that the pipes of wine had 
been half covered with w'ater. lint it was proved at the trial, 
that the leak hud been completely stoppetl before she sailed 
from Madeira^ and of course before the coinincnccmcnl of the 
risk insured. In lier voyage to Charlestoim she w'as taken, 
and the plaintiff abandoned. 


Lord Manfcld told the jury, “ that there should be a re¬ 
presentation of every thing relating to the risk, which the un¬ 
derwriter has to run, except it be covered by a warranty. It is 
a condition^ or implied 'vcarrrndijj in ex^eri/ potin)^ that the ship is 
sea-xwrthp ; and ilicretbre there need be no representation of 
that. If she sailed Xioithout being so, there is no valid policy, 
Hcie (he leak was stojiped before she sailed from Madeira^ 
and she sailed in good condition from thence; and there is no 
occasion to state tin? condition of a ship or cargo at the end of 
her former voyage/' There was a verdict for tlie plaintiff. 


Rog^r^ ' upon the authority of this case, and the reason of the 

4 East,’590. thing, the Court of King's Bench declared, after time taken to 
deliberate upon a motion for a new trial, by Lord EUetibo- 
rough Chief Justice, tliat an assured having impliedly warranted 
his ship to be sea-worthy, and having concealed no circuni- 

stafice 
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stance relative to the sca-worthincss, whir.h hr was rcijuirccl 
to disclose, and not having, at the time ul eHet'Mjig the policy, 
known of any lact which rendered Jier, w itli reference to the 
risk insured, otherwist? than sea-worthy, is entitled to recover. 



Upon this principle also depends the decision of some mo¬ 
dern cases; for ii'it be necessary that the shij) itself should be 
sufficient for the voyage, it has been held to be an implicil 
condition, that she should be furnished with every thing ne¬ 
cessary for the purposes of safe and careful navigation {a). In 
an action upon a j)olicy on ship and goods from Sfctiin to 
LiOndon^ it appeared that the captain had taken a pilot on 
board at 0//orr/m'5.s’on entering the river 77 mwy, who again 
quitted her at IlalJxwij Ucach; after which, aiid bulbre sl»e 
had come to her moorings higlier up the river, the accident 
happened which occasioned the loss, and in consequence of 
which the vessel filled with w ater belbre she had been moored 
twenty-four hours. But the precise time, at which the damage 
wavS sustained within those limits, or by what particular de¬ 
fault, was not ascertained. The captain laid also left tlio shiji 
before the time of the actual loss. It further appeared that 
the pilot taken in at ihj'ordncss was not proj)erly ([ualiiicd at 
the lime acconling to tlic jirovisions of the 5 ih'o, 2. c. 20. 
for the regulation of pilots on the river 77 /rt>m’.\', but it did 
not appear that lliis lact was known to the captain, and the 
pilot had since received his regular (jualilications. I’hc jilain- 
liff having obtained a verdict, a motion was made to set it 
aside; and after argument, 


I^aw V. Hoi 
liiigwortli, 

7 Term 
Rep. ICO. 


Lord Kenpoil said, — “ The principle on which this case 
must be determined seems to be admitteil on all hands, nanielv, 
that the. assured, cannot recover on a jjntin/ of assurance.^ unless 
they equip the ship *xith every tiling necessary to her naviga¬ 
tion during the voyage : the ship herself must be sea-xmrthy^ she 


(a) AivJ, tlicrclbrc, in a late case in the House ol Lords, Lord Eldon W'llkic v 
stated, that under this implied warranty, it is not only accessary that the Geddos 
hull of the vessel be li^ht, &c.; but that tlic diijt be furnished with ground ^ -57' 

tackling, sufficient t(» encounter tlic ordinary neiils of the sea; and there¬ 
fore where the best bower-anchor, and the cable of the small bower-an¬ 
chor were found defective, ship was not sca-worthy. 


must 
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Tail V. 1 .^vy 
i4H3.st,/]82. 


7 nH 3 t have a sufficient crevo^ and a captain and pilot of competent 
skilL I do not Icel that I am hound in this case to decide 
whetlicr or not it be necessary that tliore should be on board 
tlic wssel a pilot cjualified according to the act of parliament 
referreil to, TJiis case may be disposed of witliout tleciding 
that question. It might be couteiuled, thougfi with Avhat 
effect I will not say, tliat if the cai)tain had taken a j)ilot, who 
represented himself duly qualified, and whom the captain be¬ 
lieved to be so, but who in fact had not a qualification, the 
captain would liave discharged his duty, and the undt'i writcra 
would have been answerable for any loss that had iiajquaied. 
Hut in tills case, the captain did not perform his duty; for lie 
diad no pilot on board at the time when the accident hap¬ 
pened; and it is one of the things implied in contracts of this 
kind that there shall bo some person on board the ship appa¬ 
rently qualified to navigate her. If tlu* underwriters had been 
previously informed tliat tliere w'onld bo no pilot on board 
during tlie sliip's sailing u)) the river Thames^ probably they 
would not have midertakeii llie risk. On the ground, there¬ 
fore, that (liere was no pilot on board when llie acrident 
hapjKaied, J am of opinion that then^ must be judgnuait of 

Mr. Justice Grose, — “ The (juestion is not, wbeilicr the 
assured can jccovcr in a case where there was a pilot on 
board, thongb not properly qualified; but, whether or not the 
delendaiit Ih' liaVile I’or a loss, which happened to the vessiJ 
when tliere was no jiilot of any kind on board ? I tliink be is 
not, because it is understood in all amtraets of insurance Ifial 
there should be such a person an board the 5/n’/;.” 

Mr. Justice haverence concurring, the rule for entering a 
nonsuit was made absolute. 


Upon the same principle the Court ol" King’s Ihmch lately 
held that there was a failure of the implied warranty on the 
part of the assured, that a captain and crew of competent 
skill and knowledge for the declared jiurpose of the voyage, 
should be provided : the captain was so grossly ignorant as 
not to know Tarragona from Burcehna, the express war¬ 
ranty 
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ranty in the policy being that the vessel should not go higher 
up the Mediterranean than Tarragona, 


The same principle of an implied warranty that every 
ship insurt^l shall be duly navigated was tlie rule of de¬ 
cision in another case, and was taken to be so well estab¬ 
lished both at the bar and on the bench, that that point was 
never mooted; and the only (|Ucstion made upon the oc¬ 
casion was, Whether the condition had not been performed ? 
It was an action on a policy of insurance on the Cadiz 
paich^ on a voyage from London to the coast of Africa; 
and the principal question was, W^ietlier the ship Iiad been 
navigated in the manner prescribed by the statute of 31 Geo, 3. 
c. 54, s. 7. (^/) ? for if not, it was agreed tiuit the insurance was 
void. Tiu; statute requires that no person shall take (he 
coininaud of an /y'rican ship until he shall have made oath, 
and produced to the ofiiccr of the customs a ccriificatc 
aftesied ly the respective, oxener or oxmers that he has already 
served iji that capacity during one voyage, or as chief mate 
and surgeon during two voyages, cSv;. under certain penalties. 
'I’lic Ctiurt were of opinion, that the certificate produced in the 
particular case, being signed by the then owner, did not com¬ 
ply with the requisitions of the stalutis that ihcrelbrelhe ship 
was not duly navigated, and eoufinned llu* judgment of non¬ 
suit, vvduch hud passed against the plaintiflT at Gnildhalf by 
T^ord directions. 


1 have alluded to the above decision, as strongly confirming 
the principles of law, which are the siibj<vt of the present 
cha]>ter. I think it proper to mention that the tlifliculiy 
which occurred in the last case from the luamicr in which the 
acts of parliament were pennetl, lias Iieen removed by the 
statute 39 Geo. 3. c. 80. s. 23. requiring expi essly that the cer¬ 
tificate shall be signed by the owner or owners of the shijis or 
vessels ill which the captain has formerly served, ihit as it 


(rt) This was one of the statutes pasvscd i>ii the subject for r.-uil-^tiug the 
Africmi slave-trade; it has since been coutiniieil down by several nets from 
time to time; and tlie reference is iimdc to this particular act, as being set 
out in Mr. Serjeant 'Rnnnxh^ioyC'h edition of the Statutes: but tlic .ici 
quoted in court was 31 Geo, 3. c. 52. But tbe slave-trade is now entirely 
a)^)lished by stat. 47 Geo. 3. c.36. See ante, p. 3 ?. notL’(/7). 

had 


F.jrmcr v. 

7’r«rm Rep. 
186. 
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liad been as much the custom in tlie outporls to receive cer¬ 
tificates of one form as of the other, on account of the doubt¬ 
ful penning of the former acts, the legislature in the last 
mentioned statute (s. 38.) has provided that no policies of in¬ 
surance made before the statute now in recital shall be held to 
be void, on account of the irregular certificates given under 
the forinej' statutes. 


The present Lord Chief Justice also, Lord Ellenborough^ 
has had occasion to declare the law upon this very important 
subject, and to shew that the principle of sea-worthiness ex- 
tendeil to the goodness of the sails and rigging, as well as to 
the sufficiency of the hull; and for its importance I give His 
Lordship's opinion at length. 


VW'ddcr- 
biirn anil 
4 >rhers 
V. Bell, 


I Campbell, 
N. P, t. 


It was an insurance on goods on board the Minorca^ at 
and from Jamaica to Londoa^^ at a premium of ten guineas, 
to return five pounds 'per cent, if the ship sailed from the 
[>lace of rendezvous with convoy for the voyage and ari'ived. 
The first count of the declaration stated the loss to be, by the 
barratry of the master; the second, by the perils of the sea. 
The ship sailed for England with convoy in the end of July^ 
and parted from the fleet on the 12th of August^ and was 
never more licard oli whence she was supposed to have 
foundered. The defence rested on two grounds : first, that 
she was not properly equipped with sails; and secondly, that 
she had not a sufficient crew. It appeared in evidence, that 
the sails^ winch were used in stormy weather, were in good 
condition; but that her maintop gallant sails and studding 
sails, which ax'e useful in light bi’cezcs, were extremely rotten, 
and almost quite unserviceable. I’he evidence about the stale 
of the crew w'as cojilradictory. 


Lord Ellmbot'ougJu —“ In an action of this kind, the plain¬ 
tiffs arc bound to prove, not only that the ship was tight, 
staunch, and strong, but that she was properly equipped with 
sails^ and other stores; and that she was manned with a 
sufficient crew to navigate lier on the voyage insured. These 
are conditions precedent to the policy attaching, and if they 
were not complied with, so that the peril was enhanced, 
from whatever cause this might arise, and though no fraud 

was 
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was intended by the assured, the underwriters have a right to 
say, they are not liable. The hull of the ship in this case was 
sufficient and sea-worthy: but it appears, that when she left 
Jamaica^ her sails were highly defective. It is not enough 
that a ship is supplied with such sails as are essential to her 
safety from the perils of the sea, and which might enable her, 
if not intercepted from, at some period or other, completing 
her voyage. A {)erson who underwrites a policy upon hcv 
has a right to expect that she will be so equipped with sails, that 
slie may be able to keep up with the convoy, and get to her 
port of destination with reasonable expedition. She must be 
rendered as secure as possible from capture by the enemy, as 
w'ell as from the danger of winds and waves. But here the 
Minorca appears to have been deficient in sails, on which her 
speed might materially depend: and if so, the risk being 
thereby greatly increased, the policy never attached, and this 
action cannot be supported. His Lordship also thought, that 
upon the balance of evidence, the crew was insufficient. The 
defendant obtained a verdict. 

In tlie ordinances of Lewis the Fourteenth it is declared, that Ord.ofLcw. 
decay, waste, or loss, which liappens from the internal defect insurance, 
of the thing insured, shall not fall upon the underwriter. A 
commentator upon these ordinances has gone into the reason 
and principle of such a regulation, and has shewn the pro¬ 
priety of it. lie sets out by observing, that this doctrine is 
of a date as ancient as the period when the French treatise 
called Le Guidon was published, which was about the year C. 5. art. 3. 
1661, at wjiich time, as appears by a reference to the book it¬ 
self^ it was considered as a settled principle, that losses, liappen- 
iiig from causes of this nature, were not to be a charge upon 
the underwriter. The same author has also shewn, that such 
a provision is adopted in favour of the insurers by the ordi- i Mag. 90. 
nances of Rotterdam and Amsterdam, After stating these cir- 31. 
ciimstances he proceeds to say, that when a ship is deemed 
incapable of finishing her voyage, the question whether this 
event is a charge upon the underwriters or not, depends upon 
another; namely, whether it happened by the violence of the 
seji, or otlicr fortuitous circumstance, or whether the dis¬ 
ability proceeds from ago and rottenness. I'his will be 
determined by the enquiry which was made before the de- 

piirtin*e 
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parture of the ship in order to judge,, whether it was in a 
condition to perform the voyage or not: if the latter was the 
case, the insurers ought not to answer. In another part of 
I Vai, 654. this w'ork, after laying down the same doctrine, he declares, 
tliat the indemnity will be void, even though the ship has 
been examined before her departure, and declared capable of 
performing the voyage; since the event has shewn clearly, 
that on account of latent defects it was no longer navigable; 
that is, if it were proved tliat ])arts of the ship were so rotten, 
weakened, and destroyed, that she was not in a proper state to 
resist the ordinary attacks of wind and sea, inevitable in every 
voyage, then the umlcrvvriters are discharged, I’he reason is, 
that the examination of the ship before her departure extends 
only to the external parts, because she is not unripped; at 
least not so as to discover the interior and latent defects, for 
which the owner or master of the ship continues always 
responsible, and that with the greater justice, because they 
cannot be wholly ignorant of the bad state of the ship : but 
supposing them to be so, It is the same thing, being indis* 
pcnsably bound to provide a good ship, able to perform the 
voyage, (a) 


Potliier Tr. 
d’Assurjiice 

ii. 66. 

1 Kinerigon, 
)>• 580. 


2 Val. 164. 


The opinion of this learned foreigner Is supported by two 
of his countrymen, Poihicr and T^Mcrigoiu 

Having thus shown that the doctrine of sea-worthinesss, as 
established by the decisions of our courts of justice, is con¬ 
firmed by the declarations of foreign laws, and by the opinions 
of foreign writers; it is sufiicient now to say, that where the 
ship is not sea-worthy, the policy of insurance is void, as well 
where the insurance is upon the goods to be conveyed in the 
ship, as when it is upon the ship itself. For whenever a cause 
arises with respect to damage done to goods through the in¬ 
sufficiency of the ship, the question, whether the master or 
owmer is liable to make good the loss, depends upon ascertain¬ 
ing, whether the ship was in a condition to perform the voyage 
at the time of the commencement of the risk, or became de¬ 
fective from bad weather, and the perils of the wind and sea. 


(a) Upon the doctrine of implied cohditions, see note 98 . 
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CHAPTER Xir. 

^Of Illegal Voyages. 

V, 

pioceed now to the consideration of another circum- 
^ * stance by which the contract of insurance is vacated 
and annulled ab initiff : and it is this; that whenever an in¬ 
surance is made oi|||^ voyage expressly prohibited by the 
common, statute, or maritime law of the country, the policy 
is of no ellecl. The principle, upon which such a regulation 
is founded, is not peculiar to this kind of contract; for it is 
nothing more than that which destroys all contracts whatso¬ 
ever : that men can never be presumed to make an agreement 
forbidden by the laws; and if they should attempt such a 
tiling, it is invalid, and will not receive the assistance of a 
court of justice to carry it into execution. 

The most material case upon this point is that of Johnsoii 
and Sutto 7 i^ which came on to be argued in the year 1779, and 
received the solemn opinion of the Court of King’s Bench. 

It was an action on a policy of insurance on goods, on 
board the ship Venus^ lost or not lost, at and from Londoii 
to ISem York^ warranted to depart with convoy from the 
Channel for the voyage.” The cause was tried before Lord 
Man^eld at Guildhall^ and a verdict was tbuud for the plain- 
tilF. The defendant obtained a rule to shew cause why tliere 
should not be a new trial. The facts, upon His Lordship’s 
report, appeared to be these:—The ship was clean'd (orHalifax 
and New York. She had provisions on board, wliich she had 
a licence to carry to New York^ under a proviso in the pro¬ 
hibitory act of 16 G. 3. c. 5. But one half of the cargo, 
eluding the goods, which were the subject (f this msurante, was 
7 ioi licensed, and was not calculated for the Halifax market, 
but for New fork. Tliere had been a proclamation by 8ir 
William Howe to allow the entry of unlicensed goods at New 
York; and though there were bonds usually given at the 
Custom House here, by which the captain engaged to carry 
voi« I. A A tlu? 
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the goods to Halifax, those bonds were ^afterwards cancelled, 
on producing a certificate from an officer appointed tor that 
purpose af, New York, declaring, that they were landed there. 
The commander~in~chief had no authority under the act of par-- 
liament to issue such proclamation^ or to permit the exportation 
of tmlicensed goods. The Fiwiws was taken in her passage to 
• New York by an American privateer. The first section of the 
statute prohibits all commerce with the province of New Yoi k, 
(amongst others,) and confiscates all ships and their cargoes, 
which shall be found trading, or going to, or coming fi*oin 
trading with them. In section the second, there is a proviso, 
excepting ships laden with provisioni^for the use of His 
Majesty's garrisons or fleets, or for inhabitants of any 
town possessed by His Majesty’s troops, provided the master 
sliali produce a licence specifying the voyage, and the 
(juantity and species of provisions; but by the same jprowso, it 
is declared, that goods not licensed, found on board such 
ship, shall be forfeited. After argument, upon the motion 
for a new trial. 

Lord Nlanfield said — ‘‘ The whole of the plaintiff's case 
goes on an established practice, directly against an act of par¬ 
liament. If the defendant did not know that the goods were 
unlicensed, the objection is fair as between the parties. If he 
did, he would not deserve to be favoured. But, however that 
may be, it was illegal to |||pnd the goods to New Ymk^ and, 
in pari delicto, potior est conditio defendentis. It is imjx)ssi- 
ble to bring this within the cases cited (a), because here there 
was a direct contravention of the law of the land.” The rule 
for a now trial was made absolute. 

Upon this principle it was that in the cause of Camden and 
others V. Anderson, which was long contested in the Court of 
King’s Beiich, and afterwards upon a writ of error in the Ex¬ 
chequer-chamber, the underwriters were held not liable, the 
insurance in that case being made in direct contravention of 
tlie exclusive right ol' trading granted to the East-India Com¬ 
pany by stat. 9 & 10 JViL 3. c. 44. s. 81. and which exclusive 
right had never for one moment been suspended, nor had 
that statute ever ceased to be an existing law. Indeed the 

(a) These were cases of insurances op ships trading contrary to the re¬ 
venue laws of foreign countries, of wiuch more will be md hereafter. 

principle 
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principle which destroys all insurances made on ships pro¬ 
ceeding on illegal voyages, never was contested at the bar in 
the argument of the above cause; but only the application of 
it to tlie particular case, on account of various statutes which 
had been passed and repealed, and on account of a clause in 
a more modern statute, which it was supposed precluded the 
underwriters from setting up this defence. But no man at¬ 
tempted to argue that that which is unlawful, and a public 
wrong, could be the ground of an action. 

Soon after the above decision, a case arose, in which the 
rights of the East-India Company, as far as they were affected 
by the treaty between this country and America^ came to be 
discussed in an action on a policy of insurance. By the 13th 
article of that treaty, which was confirmed by stat. 37 Geo, 3. 
c. 97. s. 22. the United States of America are permitted to 
trade to and from the British territories in Lidia, But it 
was contended, notwithstanding the treaty and statute, that 
the insurance in question was upon an illegal voyage, being 
at and from Bourdeaiix to Madeira and the EasUlndics^ and 
“ back to Amo'icay” w'hereas the treaty meant to tolerate no 
other trading than a direct one between America and the Ea$t~ 
Indies; and also it was insisted, that Bniler and Collet^ the 
persons for. whose benefit this insurance was effected, were 
not entitled to the benefit of the treaty, they being natural- 
born subjects of this country, one of whom, after the 
ratification of Amet'ican independence, had gone with his 
wife and family to reside in America^ has ever since been do¬ 
miciled there, and received as a citizen of the States of Ame-^ 
and the other of whom was n^sident and domiciled in 


33 Geo. 3. 
c.ci. 5.150. 
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America before the independence of that country, and 1 ms 
continued to be resident and domiciled tlicre; and because 
their agent, the plaintifii when he shij.)ped the goods, and 
when he caused the policies to be effected, was resilient in, 
and a subject of Great Britairiy and knew lluit the ship was 
destined for the British territories in India, The special 
verdict in this case, was three times argued in the King's 
Bench, and once in the Exchcquer-chambcr; and the learned 
Judges, composing both those courts, were unanimously ol' 
opinion, that a imtural-born subject of this country, though 
he cannot throw off his allegiance to the country, yet he may 
be a citizen f)f America for the purposes of commerce, and 

A A 2 entitled 
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entitled in the latter character to all the benefits of the treaty: 
and that the trade allowed "by the treaty between America 
and the East-Indies need not be direct ; it may be carried on 
circuitously tliroujrh any country in Euroim^ including Great 
Britain, The plaintiffi had judgment. In the Court of 
King’s Bench, Lord Kenyon added, that if in the commence- 
'ment of one entire voyage, there be any thing illegal, and an 
insurance be cflectcd on the latter })art of the voyage, which 
taken by itself would be legal, such illegiil commencement 
would have made the whole illegal, and the assured could not 
recover upon the policy. 

And the (jnestion again came before the Court, where it 
was held, that a natural-born subject of this country, domi¬ 
ciled in ^foreign country in amity with this, may lawfully 
exercise the privileges of a subject, where he. is domiciled, to 
trade with another country, in hostility with this. 

So also in pursuance of the j)rinciple just adverted to, as 
falling Irom I..ord Kenyon^ the CA)urt of King*s Bench, in a 
nmch-cuntcstcd case, which must be again hereafter quoted 
for another point, lield, that if a ship was insured at and 
from Canton to Hamburgh^ and during her stay at Canton 
was engaged in an illegal traffic, the assured could not re¬ 
cover for a loss of the ship in ihe course of the voyage front 
Canton to Hamburgh. ^ 

But the Court resisted attempt to carry the principle 
any farther; for in the same case, it was contended at the 
bar, that as the ship had been concerned in the ouPmard- 
bound voyage in an illegal traffic, wiiich subjected her to 
seizure, the insurance made on the Jiomeuoard voyage could 
not be supported: and also that goods, whicli had been pur¬ 
chased wuth the ))rocecds of a former illegal enrgo^ could not 
be the subject of insurance. But both these points were over¬ 
ruled by tlie unanimous judgment of the court, after much 
argument and great deliberation. 

From these cases much information is to bo collected; for, 
ist, the principle advanced at the beginning of the chapter is 
established, that is, that an insurance of a voyage, which is 
prohibited by statute, is void. They also serve to remove a 
distinction, which occurs in a very'respectable writer. The 
learned Roa m observes, that if Such an insurance, as that of 
which we have been speaking, should be made, ignorante 

asseai- 
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assecuraforef the insurer is discharged: from whence wc are 
to infer, that in his opinion, if the insurer was acquainted with 
the nature of the voyage^ he would continue liable. But the 
doctrine of the Courts overturns such a distinction, because 
the very contract is a nullity, and a court of justice can never 
lend its authority to substantiate a claim, founded upon a con¬ 
tract whicli is absolutely repugnant to the known and esta¬ 
blished laws of the landl Of this opinion is Bynhcrshoelc^ who 
says, that even if it be told to the underwriter, that the voyage 
is illicit, he shall not be bound; because the contract is null 
and void, and where that is the case, the compliance with the 
terms of it depends upon the will of the contracting parties 
merely. But that which depends merely upon will is not a 
proper subject for a suit at law. 

By the statute of y Ann. ch. 2X, all vessels navigating with¬ 
in the limits of the exclusive trade of the Soutk^Sea Company, 
were required to have a licence from the Soziik^Sea Company, 
Bui now the 42 Geo, 3. c. 77. has repealed the necessity of a 
licence from cither the East India or Sotiih-Hea Company for 
ships passing through the Straits of Magellan^ or round Caj>e 
Horny and trading in tlic Pacijic Ocean from Cape Horny to 
180 degrees west longitude from London ; whether they com¬ 
bine fishing with trading or not. This point is now further 
cleared by 55 Geo, 3. c. 57. and 141. Sec Cirme v. Barbery 
4 M, and S. 16. wdiere these of parliament do not appear 
to have been adverted to. 
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If a ship, though neutral, be insured on a voyage prohibited 
by an embargo, laid on in time^of war, by the prince of the 
country, in whose poi'ts the shin liappens to be, such an in¬ 
surance also is void. This dei)ends upon the power of an i Black, 

embargo, tlie right of laying on which by the sovereign of ante 
this country in time of war is undoubted; although in time 
of peace it may be a different question. The right being 
admitted, it follows of course, that any act done in contra¬ 
vention of a proclamation of this nature, is illegal and crimi¬ 
nal ; because it is equally binding as an act of parliament, and 
a contract founded on such illicit proceedings is consequently 
void. 

This was detemined in a modern case, upon a special Delmadav. 
verdict. It was an action on a policy of insurance on the 

Bella Judittay a Vaietian ship, at and Jrom London to >5 Geo. in. 

A A 3 Grenada^ 
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Grenada^ mth liberty to tomh at Cork dnd Madeira to load. 
The defendant pleaded the general issue; and the cause came 
on to trial before Mr. Justice Bullet^ when the jury found a 
special verdict, the material facts in which were these: — That 
the ship was a Venetian vessel, and the plaintiff a subject of 
the state of Venice that in October 1782, the ship sailed on 
her voyage from London to Corh^ and there took in a loading 
of provisions, the property of French subjects, the enemies of 
the King of Great Britain. That the said ship, having taken 
in at Cork clearances and bills of lading for Madeira^ an 
island belonging to the King of Portugal^ sailed in December' 
1782, from Cork to that island, at which she was neither to 
unload any part of her cargo, nor to receive any goods on 
board, but where she took clearances and bills of lading for 
the island of St. Thomas^ belonging to Denmark^ whither she 
was not destined: that on her voyage from Madeira to 
Grenada^ within 14 leagues of the latter, she was captured 
by an English man of war as prize, and carried to SU Lucia: 
that when the ship sailed from London.^ and from thence till 
after the capture, Grenada was in the possession of the Trench 
king. The special verdict further finds, that His Majesty, on 
the 18th day of August 1780, laid an embargo upon all ships 
and vessels laden or to be laden in the ports of the kingdom of 
Ireland with black cattle and hogs, beef, pork, butter, and 
cheese, or any sort of provisions. It is also found, that after 
the capture, a suit was commenced in the Vice-admiralty 
Court at Barbadoes^ against the said ship and cargo, as belong¬ 
ing to the French king, or to some of his subjects; and the 
Judge of that court did condemn the cargo as the property of 
the enemies of the King of Great Britain., which sentence was 
appealed from, and is now depending: that the Judge of the 
said Court of Vice-admiralty was of opinion, that the said 
ship Bella Juditia was the property of Abram Delmada the 
plaintiff, and ordered that the ship should be restored ; but he 
did not conceive the owner of the said ship to be entitled to 
any freight, or damages occasioned by the capture, because 
she was engaged in a wrong act, and the captor did no more 
than his duty; that the said ship was accordingly restored. 

Upon this verdict, the question for the Court to decide in 
point of law, was, Whether the insurers upon the ship on this 
voyage were liable to pay for tliis loss of Ircight, and the da¬ 
mages occasioned by the capture ? 


Lord 
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Lord Mansfield. ~ ** Is this voyage not a breach of the em¬ 
bargo? The King in time of war has an undoubted right to 
lay an embargo: in time of peace it is another question. 

Every power lays them on. If the ship had only been carry- 
ing goods of an enemy on a voyage lawful for her to perform, 
she might have been entitled to freight. But here the sen-; 
tence says, she shall not. And why ? because she has done a 
wrong thing. It is a fraud; for under colour of a neutral 
port, she goes to an enemy’s port. She breaks an embargo. 

What the consequence of that is, has not as yet been settled: 
but to break an embargo is undoubtedly a criminal act; and 
wherever a man makes alk illegal contract, this Court will not 
lend him their aid.” The defendant accordingly had judgmont- 

Though an insurance upon a smuggling voyage, prcdiibited 
by the revenue laws of this country, would be void under the 
principle above stated; yet the rule has never been supposed 
to extend to those cases, where ships have traded, or intend 
to trade, contrary to the revenue laws of foreign countries, 
because no country takes notice of the revenue laws of an¬ 
other : in such cases, therefore, the policy is good and valid; 
and if a loss happen, the underwriter will be answerable. 

Thus in the case of Planche against Fletcherj which was Vide ante, 
stated at large in a preceding chapter, one of the objections 
taken to the insurance was, that there was a fraud on the un¬ 
derwriters, the ship having bCen cleared out for Ostend^ al¬ 
though she was never designed to go to that place. But Lord 
Mansfield declared, for himself and his brethren, that it W'as 
no fraud on the underwriters, perhaps on nobody. The 
reason for clearing for Ostend^ and signing bills of lading 
as from thcncc, did not fully appear: but it was guessed at. 

The Fe^ miers Genenaix have tlie management of the taxes in 
France. As we have laid a large duty on French goods, the 
French may have done the same on ours, and it may be the 
interest of fhe farmers to connive at the importation of English 
coinniodities, and take Ostend duties rather than stop the 
trade by exacting a tax, which amounts to a prohibition. But 
at any rate, this was no fraud in this country. One nation 
docs not take notice of the revenue-laws of another. 

In another case, a short time afterwards, at GuildhaU, Lord 
Mansfield^ in his charge to the jury, advanced the same doc¬ 
trine which had been established by the whole Court in the 
preceding case. 
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It was an action on a policy of insurance, at and from JLo?;* 
don to Pensacola and Manshae^ in the river Mississippi^ with 
liberty to touch at Portsmouth and Jamaica^ The ship in¬ 
sured was cmployetl in the usual trade in the river Mississippi^ 
and traded at Little Manshae^ on the island of New Orleans^ 
part of the dominion of Spain^ Manshae^ the place men¬ 
tioned in the policy, is part of the continent of North America^ 
on that side of tlie river which France and Spaitiy by the treaty 
of Paris in 1763, surrendered to Great Britain^ and is about 
37 leagues higher up the river than New Orleans* The loss 
happened by a seizure of the ship at Little Manshae by the 
Spanish govevnovy as a reprisal for transgressions alleged to 
have been committed by a King^s ship in the Lakes* The 
counsel for the defendant contended, that the policy in ques¬ 
tion was on a trading voyage, and that the trade itself was an 
illicit one, 

LoxdiMan^dd* — The first question is, Whether this 
policy covers the trading on the Mississippi before the ship’s 
arrival at Manshae ? The trading at Little Manshae is a delay 
of the voyage, and an increase of the risk. Jf the policy do 
not cover this part of the Iradijig, then it is a deviation, and 
there is an end of the contract, at least so as to prevent the 
plaintiff* from recovering. It is very clear what the trade is. 
Every trading with the subjects Spain is illicit by the treaty 
of Paris* The navigation is free to both countries; and the 
municipal laws of both countries remain. Though such trading 
be contrurij to the laws qf Spain, yet no countiy pays attention 
to the revcnvc-laws ()f another* Therefore^ if the defendant 
kady with full knowledge that it was a. smuggling trade with 
Spain, made the insnrancey then it might be a fair contract be¬ 
tween the parties* But the main question for consideration 
seems to be. Whether this trading at Little Manshae was in¬ 
sured by the policy The jury found for the defendant; and 
it may be presumed on the ground of deviation. 

It cannot be improper, because it is nearly connected with 
the subject before us, to enter upon the enquiry. How far 
trading with an enemy in time of actual war, is legal? The 
opinion of foreign writers upon tliis point, cannot fail to af¬ 
ford information upon the question. It has long been settled 
in Frefficcy that all tradii^ with enemies is illegal. This in- 
d^ is given 6s the reason for requiring to be inserted in the 

policy 
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policy of insurance, the name and place of abode of the in¬ 
sured, the effects upon which the insurance is made, the 
name of the ship, and the place of loading and unloading. 

By complying with such a requisition, it is known in.time of 
war, whether, notwithstanding tlic prohibition of commerce, Bynk. Q. 
which, according to these writers, a declaration of war always 
imports, the subjects of the King continue to trade with the 
enemies of the state, or with their friends and allies; by which 
means they would be able to convey warlike stores, provisions, 
and other prohibited goods to the enemy. But every thing of 
this kind being forbidden, as prejudicial to the state, would ' 
be liable to confiscation, and to be condemned as prize, 
whether found in ships of our country, or of friends and 
allies. The prohibition to insure the property of an enemy, Ord.of 
wdiich is almost generally established by the ordinances of fo- M!!g! 
reign countries, proceeds upon the px-inciple, tliat it is unlaw- a 7 7* 
ful to trade with an enemy: because if commerce were allowed 
to be carried on between the hostile nations, there could not 
possibly be an objection to protect that commerce by means of 
the contract of insurance. 

The geiieral law of England had not, till lately, laid down 
any express rule upon the subject; but we must take notice of 
what has passed in the courts of justice upon the question. 

The only ancient cases to be found in the books upon the sub¬ 
ject are two; the one is in MolFs Abridgment, and happened ^ Roil* Ain. 
in the 13th year of the reign o( Edward the Second. A li- 
ccnce granted to certain merchants to buy and sell in Scotland^ 
which was then at war with the King of England^ was declared 
to be void; and consequently the trading held to be illegal. 

The other was a case put to the Judges, in the time of Lord ^ 

Somet's^ for their opinion upon the point, whether sending 
corn to the enemy, in time of war and famine, was a crime at 
tlic common law. The Judges held it was a misdemesnor. It 
is to be observed, however, that the last was a case w^here 
provisions were supplied, which, as well as warlike stores, 
must be prohibited from the nature of the thing. 

The first modern case, in which trading with an enemy 
came at all under consideration, although it did not then meet 
with any decision, was that of Henkle against the Royal Ex^ * Ves. 317- 
chaT^e Assurance Compemy, before Lord Hardwicke in the 
Court of Chancery, which upon a former occasion was cited vwc ante, 

I C>( 1. 
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much at length. His Lordship there said,—it might be going 
too far to say that all trading with enemies is unlawful: for 
that general doctrine would go a great way, even where only 
English goods arc exported, and none of the enemy’s im¬ 
ported, which might be very beneficial. He was not satisfied 
with the answer given to the objection of an illicit trade, by 
citing the case of the Sotith^Sea Company; for that by no 
means determined the question. That was not a trading con¬ 
trary to the law of this country ; but contrary to the agree¬ 
ment of the company : which is different from a contract re¬ 
pugnant to the general law of the country, whether statute, 
common, or maritime law. The same answer might be given 
to Sir Robert Nightingale^^ case, which was merely a plea in 
the Exchequer, upon the private right of the company, being 
contrary only to their statutes, and not to the general law of 
the laiui. 

From this opinion, it is evident that the question was by no 
means settled in Lord Hardipiclc^^ mind: but in a subsequent 
case, Lord Mansfield strongly argues, that trading with an 
enemy is not forbidden by the general law of the country; for 
he says, that several acts of parliament have been specially 
passed, in order to make such trading Illegal, which proves 
that the legislature did not think it was so before. The ship, 
indeed, in the last of these cases, appeared to be neutral; 
and the Court laid it down, that it had no where been held 
that an insurance upon a neutral ship trading to an enemy’s 
port w'as void. But then Lord Mansfield went upon the doc¬ 
trine of a subject’s trading with enemies, and concluded thus: — 
By the maritime law, trading with an enemy is cause of con¬ 
fiscation, provided you take him in the act; but this does not 
extend to neutral vessels. 


BciuTprm question is now for ever at rest in the law oi England^ 

Hep. 548. ^he decision of the Court of King’s Bench, upon a writ of 
error from the Court of Common Pleas, in wdiich it was held 
by Lord Kenyon^ GrosCy La^n^nce^ and Le Blanc^ .Justices, 
that it was a principle of the common law, that trading with 
an enemy, *withotU the King’s licence, is illegal in British 
subjects. 

In pronouncing this judgment, the Court referred generally 
to the principles and reasons ad^^anced, and the long chain of 
authoritiOS quote<l by ^xtjohn NichoU, the King’s advocate, in 
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his most clear and Idminous argument at the bar, to which 
(it being impossible to do justice to it in an abridgment) 
the reader is referred in the 8th volume of the Term liep, 
P- 554 - 

If a Britisk subject is interested in part of the cargo on a 
valued policy, he may recover to the extent of it on a count 
averring the interest in himself; although alien enemies may 
be interested in other parts of the cargo. 

This power of licensing particular trades with hostile states 
in time of w'ar, is a part of the prerogative of the crown, in¬ 
herent in itself, receding in that respect from its own rights 
in time of war; and for the time, for thcpuiposcs, and to the 
extent in the licence mentioned, turning the state of war into 
a slate of peace. But as various restrictions were imposed by 
statutes the King of course could not, by virtue of his prero¬ 
gative, dispense with them; and therefore it was necessary for 
the legislature, during the long, protracted, and unexampled 
mode of warfare in which this country was engaged for up¬ 
wards of 20 years, to pass various acts of parliament, em¬ 
powering the sovereign to do that, which he should think 
advisable, and which his prerogative alone had not enabletl 
him to effect. ITie material statutes, (and 1 only think it 
necessary to refer to the years and chapters, because, as they 
were only of a temporary nature, so I trust the dreadful situ¬ 
ation of things which gave rise to them never will again re¬ 
turn,) were the 43 G. 3 c. 153. 45 G. 3. c. 34, 46 G. 3. c. 111. 
47 G. 3. c, 27. 48 G. 3. c. 37. 48 G. 3. c. 126. 49 G. 3. 

c. 25. & 60. 

By virtue of the power granted to the King by these statutes 
and his own royal prerogative, the trade of this country w^as 
preserved : for the sovereign had thus the power of giving an 
enemy liberty to export or import; he might place whole dis¬ 
tricts of Jioslile countries in a state of peace, and might exempt 
individuals, either his own subjects or those of otlicr nations, 
from tlic operations of war. 

Though the King was thus empowered to license, he might 
also qualify his licence, in which case the party seeking to 
protect himself under it must conform exactly to its requisi¬ 
tions. The questions which arose in our common law'-courts 
upon the constructions of these licences, granted under 
statutes, were extremely various: but as they turnetl in many 
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cases upon the precise words used; as «at one time a more 
strict construction was put upon them than at others; and 
as most of those cases have been discussed in the Court of 
Admiralty by the very learned* Judge, Sir Wm. Scotif who 
presides in it, with a profundity of learning and accuracy 
of judgment seldom equalled, never surpassed, it is impossible, 
without swelling this work to a most inconvenient length, to 
attempt to follow the decisions, either in one Court or in the 
others. Nor is it very material to do so, as neither questions 
of fact, nor the construction of particular documents, unless 
some general rule arises out of them, can be very material, and 
as the main question in all of them was much discussed when 
the cases of Usparicha v. Noble^ Menett v, Bonham, and Flindt 
v. Crokatt, (see ante^) w^ere decided. To those who have time 
for such researches, much advantage will be derived from 
the perusal of the judgments before referred in Bobinscm% 
Edwards\ and Acton's Reports in the Admiralty ; and in our 
Courts of Common Law, in addition to the cases already 
detailed and inferred to in this work, are those of Schiveder 
Vaux, 15 Fjast, 52. Blackburnc v. Thonisou^ 15 AW, 81. 
Rucker v. Allmitt^ 15 Easily 278. Siffken v. Allnntt, i Mavle 
4 * & 39. Hagedorn v. i Manic 4 ’ 450- («) 

So also, where the licence to trade was on the express con¬ 
dition, that bond be given in siicli penalty by such persons, 
and in such manner, as the commissioners of the customs shall 
direct, that the goods shall be exported to the places proposed, 
and to no other; and that a certificate shafl be produced 
within six months from the Brilish consul, or other person 
there described, that the goods have been landed; if the bond 
be not given, the licence is void, tlie voyage illegal, and cannot 
be insured. 

• 

{a) A wrong description or addition of the person will invalidate the 
licence: for instance, if it says B. of Londofty merchant, whereas he is 
then of Heligoland^ having no house of trade in London. Klingender v. 
Bond, 14 East, 484. And if the licence contain a condition which is only 
colourahl^ complied with, it shall be deemed a fraud upon the licence and 
avoid it. Gordon v: Vaughan, 12 East, 30a. note (i). And the person having 
the licence must shew he was authorized to obtmn it. Rawlinson v. Janson, 
iz East, ^13, And if the licence be general, he must shew by evidence that 
his use of it was lawful, from whom and when he received it, and how ho 
connects^ his own particular adventure with it. Barlow v. M'Intosh, 
1% Easti^iim Bushy. Bellyib East- v. ilfbrrir, 5 TaunU*i%o.. 

• A siml- 
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A similar decision bad been made in Vanharthals v. HaU i East’s 
head^ Mic. 31 Geo* 3. on the stat. of x6 Geo* 3, c. c. on 

, , ^ •» j note 

which the case of Johmton v. Button^ ante^ page 353. had been 
decided. 

llie King’s prerogative, of licensing the trading with -an 
enemy, under such restrictions as he shall be pleased to direct9 
being thus established, and it being also settled that the party^ 
to entitle himself to the benefit, must conform to the stipula* 
tions of the licence, still the courts of justice will permit 
every thing to be done, though not expressed, which is ne¬ 
cessary in order to effectuate the intention of His Majesty in 
granting the licence, td res magis valent^ quam pereaL Thus Kensington 
in a case lately decided in the Court of King’s Bench, upon a hi Error, 
bill of Exceptions tendered to Lord Chief Justice Man^eldeX ^ 

Nisi Prim, in the Court of C. P., the following facts ap- 
peared in evidence, and which are all that are material for the 
discussion of this point. The plaintiffs in the Court below 
brought their action against Mr. Kensington, an underwriter, 
on a policy dated Feb* 1800, at and from the Havannah and 
Matmizas, or any other port or ports in Citba, to Nassau, 

New Providence, upon goods, and also uj)on ship or ships 
sailing between two given periods of time. The declaration 
averred that Kensington subscribed the policy for 500Z. on 
goods and specie, and that by a subsequent memorandum, it 
was agreed that the value of any vessel or vessels that, should cany 
the goods instired should by included in that insurance: and that 
Robert Read, for whose benefit the insurance on the goods and 
specie was made, was interested in such goods r.nd specie, and 
that one Juan Villas, for whose benefit the insurance on the 
ship Hector was made, was interested therein. Tlic second 
count of the declaration averred that the ship Hector, on 
board which the goods and specie were loaded, did not belong 
to His Majesty, or any of his subjects. 

The bill of Exceptions, amongst the other necessary facts 
not material here, stated that Inglis and Co. effected the po¬ 
licy, and that a certain cargo of goods and specie belonging 
to R^ert Read had been shipped at the Havannah on his ac¬ 
count, being part of the property insured, on board the 
Hector, and that the policy was made in respect of the said 
goods and specie for his benefit, and in respect of tlie said 
ship for the benefit of the said Juan Villas, and that Jium 

Villas 
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Fillas^as a Spaniard by birth:, then an^ still residing in the 
ilominimis of, and adhering to^ the Kmg ofSpain^ bei^-^Keen *mhom 
and the King of Gi'cat Britain there existed an open xmr^ as 
well at the lime of cllectiiig the policy, as also at the time of 
trial; but that the action was commenced in time of peace. 
The loss of the siiip by perils of the sea is then staged be¬ 
tween the Havannah, a colony of the King of Spain, and 
Nassau, a colony of our King. The bill of Exceptions 
liirther stated, as applicable to this point, His Majesty’s In¬ 
structions to General Doxeidesvcell, Governor of the Bahama 
Islands, {Nav Providence be^ng one,) authorizing liim to 
grant licences for the importation into those islands of specie 
and such goods as were loaded on board the Hectai’, in any 
British or Spanish vessel of a certain built, (within which the 
ship Hector nnght bo classed,) from any Spanish colony in 
America, notvoithstanding the then existing hostilities: and the 
commanders of His Majesty’s ships, and also privateers, 
wre enjoined not to detain or molest any vessel trading between 
the ports therein specified, conformably to the said regulations, 
and having a licence for that purpose• It further appeared that 
a licence was granted by the governor to ItobeiL Bead, for the 
Hector foi' the voyage out and home, and was not limited in 
point* of time, and was to enable the Hectoi' to bring the 
goods tlierein enumerated from the Spanish settlement to Next) 
Providence : that by the laws of Spain vessels coming from a 
Spanish settlement, in time of war, cannot clear for a British 
port, but it is the practice to clear for a Spanish or neutral 
settlement; that the witness (who was the governor’s secretary) 
knew the Hector to be a Spanish vessel, and the property of a 
Spaniard, and she was so described in the licence. Upon this 
point, llio counsel for the underwriter, Kensingtoti, objected 
at the trial, that although the voyage and trade were licensed, 
the plaintifls Inglis and Co. could not enforce a policy ibr the 
benefit of Juan Villas, so being such alien enemy as aforesaid. 
But the Chief Justice Mansfield was of opinion, that a ship 
belonging to an alien nnght, when so licensed, be lawfully in¬ 
sured by a British subject; and that the policy so effected 
might be enforced by sucl» British subject in a court of law, 
for the benefit of such alien owner. This opinion was 
cepted to; and ailcr argument upon the bill of Exceptions, in 

which it was coutended, that the lipcace only protects the 

goods, 
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goods, but does not give to an alien enemy the right to sue 
either in his own name, or In the name of his trustee, the 
Court took time to deliberate; and now 
Lord Ellenborougk delivered the unanimous judgment of the 
Court. As to the second question, whether the plaintiifs 
upon this record, wlio are British subjects, duly competent to 
sue in their own persons, can in a court of law enforce by 
suit a policy for the benefit 6f another person, who was an 
alien enemy when the policy was effected, was so at the trial, 
and still is so* the negative is strongly contended for on 
behalf of the underwriter, on the authority of the cases of 
Brist&w V. TaimSi 6 Term R. 35. and Brandon v. Nesbitt^ 
ibid. 23. But it will be recollected that in those cases the 
party interested^ mid on *voliose behalf the suit ^joas maintained^ 
was an alien enemy^ against whose recovery, through the 
medium of his British trustee there existed this objection, 
that the property to be covered by the policy belonged to an 
alien enen^y, and that ajiy protection afforded to such pro¬ 
perty, by means of a contract of indemnity, directly and mate¬ 
rially contravened the public interest, which was concerned 
in the precarioiisness or destruction of such property. In the 
present instance no such public policy of the country is con¬ 
travened by sustaining and giving effect to such a trust; but on 
the contrary, this country, in furtherance of the same policy, 
which allows the granting of licences to authorise thetrade, ouglit 
to give effect to the ordinary means of indemnity, by which 
that trade (from the continuance of wliich the public must be 
supposed to derive a benefit) might be best promoted and 
secured. And although the King’s licence cannot, in point 
of law, have the effect of removing the personal disability of 
the trader, in respect of suit, so as to enable him to sue in 
his own name; it purges the trust, in respect to him, of all 
those injurioas qualities in regard to the public interest, 
which constituted the public ground of objection to the trust 
in the two cases just referred to, and Avhich have been so 
much relied upon on the part of the plaintiff* in error. As 
therefore there is in this case no legal incompetence to sue 
in the parties artually suing, and no public interest which 
stands in the way of maintaining this suit, for the benefit 
of those who were the objects of the licence auth9rising the 
trade in question, it does not appear to us that the right of 
the assured to recover can well be resisted on thuc ground. 



The xit 
qiieittioii 
w;is upon a 
poiitt at' 
EvKience. 
The third 
point is re> 
ferred to in 
Ch. t. p. 46. 


See tjiese 
cases, post. 

p. sh¬ 


it 



368 


ScluoeJer 

V. V^ux, 

15 East, 52 


Freeland v. 
Walker, 

4 Taunt. 
478.and 
Lewis V, 
Cormac, 

4 Taunt. 
483, in 

notes. 


R. Brandon 
V. Neshitt, 
Term 
Rep. 23. 


OF ILL^IGAL fOYAGE& [Ciup. XIL 

It was questioned) whether it was necessary, where a ship 
was licensed for a, given time, that the whole voyage must 
be concluded within that time, Lord Ellenboiough and the 
whole Court of King’s , 3 cnch were of opinion, that it never 
was intended that if the adventure licensed were bond Jid 4 : 
prosecuted within any part of the time mentioned, it should 
become illegal because by some accident the voyage was pro¬ 
tracted beyond that period. Thesame doctrine has always been 
held in the Court of Common Pleas, for if the voyage cannot 
be completed within the time, by circumstaftccs which the 
assured cannot control, clear of all fraud and laches on his 
part, the burden of proof resting on him, the voyage is still 
protected. 

The next question which comes to be considered is. Whe¬ 
ther it be lawful to insure the property of an enemy, when 
not protected by a licence ? Whatever doubts might formerly 
obtain in England either as to the legality or expediency of 
such insurances, the question is now finally settled in the 
negative by two unanimous decisions of the Court of King’s 
Bench, (a) 

The first of those cases was an action on a policy of insur¬ 
ance on goods on board tlie Greyhound^ an American ship, at 
and from London to Bayonne; there was an averment in the 
declaration, that the policy was effected for the benefit and on 
the account of David Braftdon^ Isaac and David Valery^ and 
pthers wjio were interested in the goods; and another aver¬ 
ment that the ship was captured as prize. The defendant 
pleaded that the persons, in whom the interest was averred to 
be, were aliens born; and that, before the ship sailed, they 
were become alien enemies of our King. 

The second plea stated, that the persons interested were 
living in France^ and enemies, and that the goods were sent 
from London after the commencement of the war, for the pur- * 
pose of being landed and delivered in France to the king’s 

(a) Lord Alvanley, in delivering the judgment in Furtado v. Bogert, 

3 Boi, 4* PiiU. 191, supposed that these cases were decided upon the 
ground of alienage only.' Without presuming to question His Lordship’s 
opinion, it was become immaterial, for in that veiy case the opinion of 
C,B* is declared to be that such insurances were illegal by the common 
law; and all the other cases have proceeded on that principle. 

16 


enemies. 
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enemies, (a) The replication to the first plea stated that the 
persons interested were indebted to the present plaintiff in 
more than the value of the goods insured^ The replicati6n 
to the second, that the goods insured^ were not prohibited at 
the time of the policy, and that they were shipped before the 
commencement of the war. To these replications there were 
demurrers. * 

Lord Kenyon^ in giving the opinion of the Court, said, that 
they had considered this case, and unless any thing more could 
be urged at the bar to shake the opinion they had formed, they 
were of opinion, that judgment must be given for the defend¬ 
ant; on this ground, that an action will not lie either by or in 
favour of an alien enemy, [b) 

This case, at first view, may appear to proceed merely upon Bnstow v, 
the special plea; but in tlic same term another case was argued 
upon a special verdict, in which the only point discussed was Rep. 35. 
the legality of insurances on enemy’s property; and the prin¬ 
ciple of the decision in Brandon v. Nesbitt. w;is held so clearly 
to control the other, that, on the authority of that decision, 
the counsel for the plaintiff abandoned the second argument, 
which the Court had ordered. 

The special verdict stateil, that the pLiintilfi on the 13th 
March 1793, bt*ing them resident in Great Britain^ in pur¬ 
suance of an order for tliat purpose, causetl the insurance in 
^jucstion to be made on account of Arrouet^ Massof, &c. and 
that the goods insured were by the policy warrantctl French 
pro))erty, and were so in fact; that the goods, which consisted 
of buttons, buckles, of the manufacture of this kingdom, 

(a) In a plea of alien enemy, the defendant must state that the plaintiff 
was born in a foreign country at enmity with this country, and that he is 
not residing here under letters of safe-conduct from the king. Casscra v. 

Bell, 8 Tern RejJ. 16&. 

(tt) By an act of parliament, which passed during the war, “ for moj^t 34 G 3. 

“ e^ectually preserving money or eftccts, in die hands of His Majesty’s ^• 79 - 
“ subjects, belonging to, or di^posablc b}', persons resident in FruitcCt fbr 
“ the benefit of the individual owners thereof,” comnussioners were to be 
appointed for carrying the purposes of the act into effect: and by the 17th 
sect, of the statute, the commissioners were empowered to direct the 
money due on certain insurances to be paid; and, in case of refusal, 
actions might be brought with the approbation of the commissioners; and 
to such actions so brought under this authority, alien enemy is not plead¬ 
able. But 1 believe no such comnussioners ever were appointed. 


VOl^. 1. 
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were shipped on board the Naiicy (an American ship),'on. the 
ipth March 17931 by Messrs, Humphreys of Birmingham^ in 
compliance with orders received in January 1793s from 
Messrs., Afrouet^ Massoi^ &c. who were and still are subjects 
of France: that by two orders in council of iiih February 
1793, general reprisals were granted against the ships, goods, 
and subjects of France; and a general embai^o was laid on 
all vessels in Great Britain: but by another order of 26th 
February the said general embargo was declared not to ex¬ 
tend to foreign vessels belonging to the subjects of any state 
in amity with His Majesty, but that they might forthwith pro¬ 
ceed on their respective voyages, provided the cargo did not 
consist of naval or military stores, or any other article, the 
exportation whereof was prohibited by any law or order of 
council then in force. The verdict then states the sailing of 
the ship on the voyage insured on the 21st March 1793, 
subsequent capture of the vessel hy some English subjects, and 
the condemnation of the goods insured as French property. 

This special verdict was fully argued at the bar, and a 
second argument was ordered; but after the decision of 
Brandon v- Nesbitt^ the counsel for the plaintiff'said, that he 
declined the further argument of the case, as he had no hopes 
of convincing the Court that this case could be distinguished 
from the jirinciple on which the former had been so recently 
determined. 

Lord Kenyon. — ‘‘ It appears to the Court in tJic saintf 
light, and there must be judgment for tlic defendant.” 

This important case has decided that the insurances of 
enemy’s property are generally unlawful: but as tlie learned 
Judges had not an opportunity of entering into the reasons of 
their judgment, it cannot be impertinent in a work, which 
professes to be a syi.tcm of the law of marine insurances, to 
give a summary of the aigumcnts on both sides of a question, 
which has been once or twice discussed in parliament, upon 
which very eminent men have entertained different opinions, 
although till lately it has never come fully and precisely in 
judgment in a court of common law. 

Those who argue in favour of such insurances insist, that 
it would be of very dangerous consequences, by a prohibition 
of the Jiaturc alluded to, to strip ourselves of a branch of 
trade, which we now enjoy almost without a riYal> as more of 

this 
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this business is'done» in JSng/and than in all the rest of JBurcpem 
That not only the nations, with whom we are at peace, but 
even those with whom we are at war, transact all this busi¬ 
ness in lA)ndm; that the advantage thence derived to the 
kingdom is obvious, for premiums produce a great balance in 
our favour, and where there is no capture, the trade of the 
enemy pays a tax to this country for its sstfety. On this 
ground, it has been also urged as a fact, that important in¬ 
telligence has, by means of such insurances, been frequently 
obtained of the enemy's designs; and that in severalwar% 
some of the richest prizes have fallen into our hands by infor¬ 
mation communicated by those employed to procure insu¬ 
rances upon them. With respect to tlic legality of such 
contracts, they contend, it never has been disputed, that they 
had been effected in all former wars without interruption, ex¬ 
cept when prohibited for about six months by the statute 
21 Geo^ 2. c. 4., and had not only been effected, but recovered 
upon in courts of justice, the objection of enemy's property 
never having been made. That the opinion of Lord Hard-- 
^diickey as delivered in Henklev. Royal Exchange Assurance^ and iVes.9so. 
that of Lord Man^cld, frequently declared in parliament, 
and on the Bench, was strongly in favour of such insurances. 

That the latter of these tv;o illustrious Judges, almost the last 
time he sat in court, adhered to that opinion; for in the Gistv.Ma- 
course of his direction to a jury, delivered so lately as 1786, 
he said, “ It is for the benefit of this country to permit these and Ms. 

“ contracts upon two accounts: the one, because you hold *ame«se. 
the box, and are sure of getting the premiums at least as a 
certain profit; the other, because it is a certain mode of 
obtaining intelligence of the enemy's designs, and I have 
‘‘ known instances of intelligence procured by such methods.'* 

That the statutes, passed in the 21st Geo. 2. and in the 33d of 
the present I'eign, to prohibit such insurances, prove, by 
being partial in their operation, and limited in their dura¬ 
tion, that in the opinion of the legislature these contracts were 
not prohibited by the general Jaw of the land. Indeed, trad- c.27. s.4* 
ing with an enemy does not itself seem to be contrary to law. 

For although some foreign writers condemn it, they do not 
advert to the method of carrying it on by the medium of 
neutral nations. Declaration of war does not necessarily im¬ 
port a prohibition of commerce; and wherever it may be 

B B 2 conducted 
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conducted beiicficialiy to a belligerent power, it is, as far as 
respects such power, perfectly justifiable. Even the writers 
on the law of nations enumerate instances of coimnerce being 
carried on between belligerent powers, by express stipulation, 
which is sufficient to shew that all commerce, by a declaration 
of war, is not of necessity interdicted. That this has been 
the opinion in England, th^ practice of the legislature in all 
former wars strongly proves, for they have passed statutes 
adapted to the exigence of the times, considering the subject 
in a light merely political; some of them imposing a general 
prohibition, though the restraint was frequently afterwards 
in part taken off; some which in the first instance imposed 
a partial restraint only; and some, which actually sanctioned 
a trade with an enemy, which in time of peace was illegal: 
the two first classes would have been wholly nugatory, if the 
doctrine, that insurances of this nature were illegal, had ever 
prevailed. Such statutes have been passed in every war from 
the reign of Charles Wie Second to the present time; which 
prove demonstrably, that parliament conceived a legislative 
prohibition was necessary to make the trading illegal, other¬ 
wise all or most of the acts alludoil to would have been un¬ 
necessary and superfluous. 

Bynk. On the other hand it is contended by those who hold the 

PuiTlibT* *^surauce of cnemy^s property to be illegal and impolitic, that 
c. 3. by the declaration of war, all commerce imjncdiatcly and ne¬ 

cessarily becomes prohibited between hostile nations; and if so, 
it follows that insurances must also bo forbidden; lor it cannot 
be lawful to do that indirectly, which is not permitted to be 
done directly. Instances of trading with enemies to be found 
in writers on general law, by express stipulation, only shew 
tliat governments occasionally make exceptions from the ge¬ 
neral rule to suit their own convenience; and to this source 
all the special statutes alluded to are referable; some of which, 
too, contain riigulations of particular branches of commerce. 
Even where they extend to general prohibitions of trade with 
an enemy, it is Ibr the purpose of superadding special penal¬ 
ties for checking bold offenders, who are not to be deterred by 
the ordinary prohibitions of the law, an observation which 
fully applies to the statute of 21 Geo. 2, and to tlie Traitorous 
Correspondence bill just alluded to. But all the writers upon 
insurance concur in the illegality of such contracts. The 

author 
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author of Guidm\ a work of great rOpute, published by Le Guidon,' 
Mons; Clerac about the middle of the 17th centTiry, is explicit ** 
upon the point; and the editor of the work observes, that this 
opinion is conformable to the ordinances of Barcelona^ which 
passed so long ago as 1484. Valin^ in his commentary, con- Vaiin,iiv. 3- 
curs in declaring the same law, and relates that by the English 3 * 

insuring French property in the then last war, one part of the 
nation rendered back to France what had been taken by the 
other jure belli, BynkershoeJe^ to whose writings mankind are Bynk, q: 
much indebted, dedicates a whole chapter of his work to this 

^ “ llOt X C# 2 S 

sufa^t, and argues strongly both against the legality and 
*&Xpedicncy of such contracts. In the only two cases, in which 
the legality of trading with an enemy came in question in 
England (see ante^ p. 369), it was held to be illegal. Even 
the expediency of such contracts is greatly to be doubted. 

The English insurers, who deal at a cheaper rate, and fulfil 
their engagements more punctually than those of other nations, 
will, in time of peace, easily regain such branches of that trade, 
as, by a prohibition during war, may be diverted into other 
channels. With regard -to the supposed profit, that must 
ever be a matter of great uncertainty, lor the premiums are 
not clear profit. In cases of capture, tliere is no loss to the 
enemy, and no gain to us: in losses by perils of the sea, we 
bear the whole burden, and there is actual gain to them, de¬ 
ducting indeed the premium in both cases. In a national 
point of view the detriment derived to us from the support 
afR>rdod to the commercial resources of our enemies is beyond 
all computation. Our insurci's, too, are by this traffick ren¬ 
dered bad subjects of the country, by being interested against 
the success of our own cruisers, in favour of the enemy’s 
escape. The argument of procuring intelligence of the ene¬ 
my’s plans by these means is fallacious in tlic highest degree; 
for it never can be supposed, that undeiwriters would be the 
means of betraying the ships insured into tlie power of our 
cruisers, by which they would be the greatest sufferers; on 
the otlier hand, the temptation must-be very strong to them 
to afford such intelligence to the enemy of the sailing of our 
armed vessels, as may nut them on their guard, and prevent 
them from falling into our hands. That such intelligence had 
been given to the enemy was asserted as a fact in the debates 

in parliament in 1747 5 and the general law of the land will 

not 
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not tolerate a contract, which may lead the subject into so 
strong a temptation to betray his duty. Even the opinions 
most favourable to this species of contract have never gone 
further than to contend, that insurances upon enemy’s pro¬ 
perty from a friendly or neutral port, or from one hostile 
country to another, were legal; but till the late cases of 
Brandon v. Nesbitt and Bristo^m v. Taims^ it never was at¬ 
tempted to be argued, that an insurance could legally be made 
on enemy’s property, sailing directly from this country to that 
of the enemy. Such is the sum of the argument on both 
sides of. this great question, which is probably now finally 
closed, (a) 

The Courts, in order to prevent efiectually all insurances 
upon enemy’s property without a licence, have decided, tliat a 
policy on a foreign ship must be understood as virtually con¬ 
taining an exception of all captures made by the authority of 
our own government. A policy containing an insurance 
against British capture^ eo nomine^ would be illegal, and void 
upon the face of it, as being directly and obviously repugnant 
to the interests of the state, having an immediate tendency to 
render ineffectual, to the extent of the indemnity created 
thereby, all offensive operations by sea, adopted on the part of 
His Majesty and his subjects, for the purpose of weakening 
the strength, and diminishing the resources of the enemy. 
And if so, an insurance producing that effect, by tlie 

application afterwards of the genet'al terms of the insurance to 
the particular event, that is, of British capture, must, upon 
principle, be equally illegal: and no peril, the subject of in¬ 
surance, can be covered under the generality of the terms, 
“ capture^ detention of princesf or the like, which could not, 
consistently with law, be specifically insured against in direct 
and express terms., The Court extended the same principle 
to a case where the insurance was made on French property by 
a British underwriter in time of peace, and where the action 


(a) But a British agent effecting an insurance for alien friends, who con¬ 
tinued so till after the loss, is entitled to recover against the underwriter, if 
he only plead the general issue; for such temporary suspension during the 
war of the assured’s right of suit, legal at the time of the contract, and 
liable to be enforced upon the return of peace, cannot be taken advantage 
of, under a plea of perpetual bar, which the general issue is, there being no 
legal disability in the plaintiff to sue.— FtindLv, Waters, rj East, a6o. 
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was not brought till peace was again restored; but the capture 
wa§ made by His Majesty’s ship during hostilities between this 
country and France. . 

And in furtherance of the same principle, an insurance on Brandon n 
goods on a voyage from London to Bayonne in France, ship- Curimg, 
ped on board a neutral ship, on account and at the risk of ^^^*****®' 
Ftenchmen hefote, but exported after, the declaration of 
hostilities between Great Britain and France, cannot be en¬ 
forced against the underwriter, even after the restoration of 
peace, to recover a loss hy capture of a co-belligerent (tbougli 
not stated to be an ally) of Great Britain earing the war. For 
the Chief Justice (Lord Ellenborough) expressly said, in 
delivering the judgment of the Court, where an insurance is 
upon goods gene^'ally, a proviso to this effect shall, in all cases, 
be considered as engrafted therein, namely, provided that 
ihh visurance shall not extend to cover any loss happening 
“ during the existence of hostilities between the respective 
countries of the assurer and assured.^* Because during the 
existence of such hostilities the subjects of the one country 
cannot allowably lend their assistance to protect by insurance 
the property and commerce of the subjects of the other. And 
in like manner, and upon similar principles of public policy, 
the risk of detention of princes, &c. must be understood to be 
restrained and qualified by an implied proviso, that it shall 
not extend to cave^' any loss happening ir} the course cf any 
contraband adventure, in which the goods would become liable 
to seizure as forfeited hy theiaws of this country. 

But afterwards when it was insisted upon at the bar, that J-iibhock*. 
the express insertion of such memorandum, insuring against 
British capture, seizure, and detention, rendering the policy 
void, although it was made to cover a British risk, the Court 
did not decide the point, it not being necessary so to do: but 
the Judges were inclined to the opinion, that the memorandum 
would not vitiate tlie policy; and that the doctrine of Kellnet' 

V. Le Mesurier and of Gamba v. Le Mesurier must be taken 
with reference to the cases before the Court, they being in¬ 
surances on foteign ships. Of this opinion, loo, Lord Alvanley 
appears to have been in Touteng v. Hubbard, quoted in the 
Chapter on Capture and Detention of Princes, ante, p. T30. 
note [a) ; and see there also a reference to Lord Ellenborough^^ 

opinion 



S76 


OF ILLEGAL VOYAGEa [Cha?. XIL 


He*dt*V* Pagt V- Thcmon^ and Visger v. In a 

1 Cin^eii subsequent case Lord EUerAorough was of opinion that though 
p?;i neutral subject was resident in a place occupied by an enemy, 

an insurance on his goods to a neutral or friendly poit, was 
valid. The plaintiff had a verdict, and the case never was 
carried further. 

Court of King's Bench lately held, that it w'as 
oEnst.ftSj no breach of neutrality for a neutral ship to carry enemy's 
^<«hM*** property from it-s own to the enemy's country, the voyage and 
points, ante, commerce nots being of a hostile description, nor otherwise 
expressly or inq^liedly forbidden by the hiw or policy of this 
country, tijough tlie neutral thereby subject his ship to be 
detained and carried into a BnltJ/ port for the purpose of 
search. Therefore the flefendant, a Ihifhh underwriter, after 
the condemnation of tlie enemy’s goods, ajul the liberation of 
the rest, was held liable \.o the mulnd Oisueii^qfgoodsimmcd in 
the same ship wliost* voyage wa- in(erniptcd, oitlier as for 
a total loss, if notice «if abaiulunnie/it upon the loss of the voy¬ 
age be given in duo time; or for an average loss, if such notice 
be given out of time. 

There is one spot ies ol hisui ance w Inch never could be made 
upon the ships or goods of an enemy, or even of a subject, and 
that is upon a voyage to a besieged fort or garrison, with a view 
ofcarr}nng assistance to them: or upon auunuintion, other 
warlike stoics, or provisions; because, Tioin the nature of then* 
commotlities, they are absolutely prohibited by the laws of all 
nations. 

Having thus disposed of these two important questions, it 
will be proper to conclude, by stating wliat the principle is, 
which is laid down in this chapter, and supported by authority. 
All insurances upon a voyage generally proliibited by law, such 
as to an enemy’s garrison, or upon a voyage dncctly contrary 
to an express act of parliament, or to royal pioclamation in 
time of war, are absolutely null and void. 
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